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73-184 

UNITED  STATES  OF  AJ4ERICA 


State  of  Illinois    ) 
Appellate  Court      )    ss. 
Second  District      ) 


At  a  session  of  the  Appellate  Court,  begun  and  held 
at  Elgin,  on  the  3rd  day  of  December,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  seventy- three,  v;ithin  and 
for  the  Second  District  of  Illinois: 

Present  —  Honorable  THOMAS  J.  MORAN,  Presiding  Justice 
Honorable  GLENN  K.  SEIDENFELD,  Justice 
Honorable  L.  L.  RECHENI-iACHER,  Justice 
LOREN  J.  STROTZ   ,  Clerk 
JOSEPH  C.  DORING,  Sheriff 

BE  IT  REMEMBERED,  that  afterv/ards,  to  wit:  On 

September  10,  1974      the  Opinion  of  the  Court  was  filed  in 

the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  viz: 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaint iff -Appellant, 
IN  THE  INTEREST  OF 
JAMES  GALLAGHER,  a  Minor, 

Respondent-Appellee , 


Appeal  from  the  Circuit 
Court  of  the  Nineteenth 
Judicial  Circuit, Lake 
County,  Illinois. 


MR.  JUSTICE  SEIDENFELD  delivered  the  opinion  of  the  court: 

A  delinquency  petition  was  filed  against  the  twelve  year  old 
respondent  on  October  18,  1972,  alleging  five  counts  of  murder 
and  two  counts  of  involuntary  manslaughter  arising  from  the  shoot- 
ing and  death  of  respondent's  sister,  Eileen  G.  Gallagher,  v/hich 
occurred  on  October  l6,  1972.   Respondent  filed  a  motion  to  sup- 
press certain  statements  made  by  him  on  October  17,  1972,  to 
police  officers,  alleging  the  failure  to  give  the  warnings  re- 
quired by  Miranda  v.  Arizona  (1966),  l6  L  ed  2d  69^.   Following 
an  evidentiary  hearing  the  trial  court  granted  the  motion.   The 
State  appeals. 

Respondent  has  filed  a  motion  to  dismiss  the  appeal  which  we 
have  taken  with  the  case.   He  reasons  that  the  order  appealed  from 
suppresses  statem.ents  and  not  confessions  and  is,  in  effect,  an 
appeal  from  an  evidentiary  ruling;   and  that  therefore  an  appeal 
does  not  lie  under  Supreme  Court  Rule  60^(a)(l).   (Ill , Rev .Stat . 
1971,  ch.  IIOA,  par.  604(a)(1).)   The  State  answers  that  the  appeal 


X, 


is  not  based  on  evidentiary  rulings  of  the  trial  judge  but  upon 
his  error  of  law  in  applying  Miranda  to  non-custodial  questioning. 

The  mo''  ion  to  suppress  stated  that  it  was  made  pursuant  ro 
111. Rev. Stat,  1971,  ch.  38,  par.  11^-11.   This  statutory  provision 
is  directed  at  the  suppression  of  confessions.   V/e  note  that  the 
introductory  portion  of  the  motion  refers  to  "statements  and  con- 
fessions", but  the  allegations  of  the  motion  and  the  prayer  refer 
solely  to  statements.   And  from  an  examination  of  the  record,  it 
appears  that  statements  rather  than  confessions  v?ere  involved. 
In  any  event,  however,  we  do  not  agree  that  the  State's  right  to 
appeal  an  order  of  suppression  is  available  only  v;hen  confessions 
and  not  when  statements  which  contain  admissions  are  involved. 
In  a  hearing  to  determine  voluntariness  there  is  no  real  distinc- 
tion between  incriminating  statements  and  confessions.   (See  Peo- 
ple V.  Lefler  (1967),  38  111. 2d  2l6,  220;   cf.   People  v.  Peck 
(1974),  18  Ill.App.3d  112,  115.)   A  suppression  order  resulting 
from  a  hearing  to  determine  the  voluntariness  of  either  an  in- 
criminating admission  or  a  confession  is  "other  than  a  final  judg- 
ment" from  which  the  State  may  appeal  under  Supreme  Court  Rule 
60ii.   (111. Rev. Stat.  1971,  ch.  IIOA,  par.  60t.)   See  People  v. 
Taylor  (1971),  50  111. 2d  I36,  1^0;   People  v.  Marotta  (1972),  3 
Ill.App.3d  280,  282.   See  also.  People  v.  Courtright  (1970),  129 
Ill.App.2d  2i|4,  245. 

Respondent's  reliance  on  People  v.  Koch  (1973),  15  Ill.App. 
3d  386,  389,  is  misplaced.   Koch  cited  People  v.  Stanton  (1959), 
16  111. 2d  ^59,  in  support  of  a  distinction  between  admissions  and 
confessions  for  purposes  of  appeal  under  Ch .  38,  par.  ll'l-ll(g). 
However,  the  issue  in  Stanton  v/as  whether  statements  were  admitted 
v/ithout  compliance  by  the  State  v/ith  the  provision  that  a  list  of 
witnesses  to  any  oral  or  written  confession  before    law  enforce- 
ment officers  and  agents  be  furnished  to  the  defendant  (an  analogous 


-2- 


provision  to. 111. Rev . Stat .  1971,  ch.  38,  par.  111-10).   Such  pro- 
vision deals  only  with  confessions,  and  while  a  distinction  betv;een 
admissions  and  confessions  might  reasonably  apply  with  respect  to 
section  ll^-llCg),  it  is  not  determinative  as  to  the  appeal  provi- 
sions of  Supreme  Court  Rule  604 . 

We,  therefore,  deny  respondent's  motion  to  dismiss  the  appeal 
and  consider  the  case  on  its  merits. 

At  the  evidentiary  hearing  held  on  the  motion  to  suppress. 
Lake  County  Deputy  Harceg  testified  that  about  11:40  A.M.  on  Octo- 
ber 17,  1972,  he  and  Corporal  Harper,  both  v/earlng  plain  clothes, 
arrived  at  the  Ryan  home  in  Barrington.   The  Ryans  were  neighbors 
of  the  Gallagher  family.   Mr.  Ryan  introduced  Harceg  to  the  respon- 
dent's father,  John  Gallagher,  Sr . ,  and  in  turn  Harceg  introduced 
Harper.   Harceg  asked  to  talk  to  either  James  or  John,  Mr.  Galla- 
gher's sons.   Mr.  Gallagher  asked  which  one  and  v;hen  the  officer 
Specified  James,  his  father  went  to  another  part  of  the  house  and 
returned  with  him.   Harceg  testified  that  six  to  eight  people  were 
present  in  the  house  at  the  time  including  Mrs.  Gallagher.   The  of- 
ficer testified  that  they  were  investigating  the  possibility  that 
someone  in  the  family  had  knowledge  or  had  something  to  do  with  the 
events  of  the  preceding  day  at  the  Gallagher  home. 

Harceg  said  that  the  two  officers,  Mr.  Gallagher  and  James 
went  upstairs  to  a  bedroom  and  once  inside  Mr.  Gallagher  was  asked 
if  he  wanted  b3-rerrain  but  responded  that  he  did  not.   The  door  was 
closed  with  respondent  being  left  alone  with  the  two  officers. 
During  the  fifteen  to  thirty  minutes  of  conversation,  respondent 
was  not  arrested,  no  threats  or  promises  were  made  and  respondent 
made  no  attempt  to  leave.   At  one  point  Harper  held  respondent's 
hand. 

Harceg  also  testified  that  v;hile  talking  to  respondent,  the 
officers  had  in  their  possession  a  pair  of  boots,  one  of  which 
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was  spiled-  with  reddish  spots  which  both  officers  thought  v;ere 
blood.   The  conversation  then  centered  on  the  ownership  of  the 
boots  which  were  shown  to  James.   V/h  .n  asked  if  they  were  his, 
James  reportedly  responded  that  they  were  his  at  one  time  but 
that  they  were  being  used  by  his  brother  because  they  were  snug. 
Harper  fitted  the  unsoiled  boot  on  respondent's  foot  and  declared 
that  they  did  not  appear  snug.   Harper  then  showed  respondent  the 
soiled  boot  and  asked  him  "How  the  blood  got  on  the  boot?".   James 
answered  that  he  didn't  knov;.   During  the  questioning  respondent 
said  he  intended  to  wear  the  boots  that  dayj   and  when  the  officers 
asked  him  where  they  had  been,  James  said  they  were  on  the  bed  next 
to  his  sister. 

Harceg  testified  that  James  was  not  given  the  Miranda  v/arn- 
ings  until  after  these  responses.   He  also  testified  that  subse- 
quent laboratory  analysis  revealed  that  the  stains  v;ere  not  blood 
stains . 

Harper  corroborated  Flarceg's  testimony  in  material  part  and 
explained  that  he  believed  the  Investigation  to  have  been  "more 
or  less  a  preliminary  investigation  to  gather  information,  more 
of  a  field  interrogation  is  what  it  was,  or  not  interrogation,  but 
questioning".   He  stated  that  when  he  held  James'  hand  the  boy 
made  no  attempt  to  get  out  of  his  chair  or  leave;   and  that  no 
promises  were  made  to  him.   Following  the  giving  of  the  Miranda 
v/arnlngs.  Harper  testified,  respondent  v/as  also  asked  whether  "he 
V7as  wearing  the  boots  with  the  blood  on  them,  while  he  v/as  stand- 
ing by  his  sister  in  the  bedroom?" . 

James  testified  at  the  hearing  that  he  heard  no  conversation 
betvfeen  the  officers  and  his  father,  once  he  was  in  the  bedroom., 
concerning  whether  Mr.  Gallagher  should  leave.   He  also  stated 
that  the  officers  v;ere  already  in  the  room  v;hen  his  father  took 
him  there.   His  back  was  to  the  door  during  the  questioning  and 
he  denied  that  he  was  ever  told  of  any  rights. 
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Mr.  Gallagher  testified  that  the  officers  only  asked  to  speak 
to  James  and  that  they  requested  a  private  place  to  talk.   He  did 
not  recall  whether  all  four  went  up  together  or  whether  the  police 
were  in  the  bedroom  first.   He  claimed  he  was  neither  asked  to 
leave  or  stay  and  his  only  discussion  with  the  officers  at  the  bed- 
room concerned  furnishing  chairs  and  ash  trays.   He  closed  the  door 
and  went  to  the  living  room  while  his  son  and  the  officers  remained 
in  the  bedroom. 

Mr.  Gallagher  also  stated  that  the  day  after  the  interview 
Deputy  Harceg  had  said  in  a  conversation  with  him  that  the  Sheriff's 
office,  particularly  himself  and  Harper,  were  sure  on   the  night  of 
the  l6th  before  the  interview  that  it  was  James  who  was  involved. 

The  State  contends  that  as  a  matter  of  law  the  respondent  was 
not  in  custody  when  questioned  and  therefore  Miranda  is  inapplica- 
ble.  The  State  does  not  deny  that  the  credibility  of  the  v/itnesses 
was  a  matter  for  the  determination  by  the  trial  court,  and  that  its 
findings  as  to  the  voluntary  character  of  statements  must  be  upheld 
if  not  against  the  manifest  weight  of  the  evidence.   (People  v. 
Carter  (1968),  39  111. 2d  31,  38.)   The  State  reasons  that  whether 
custody  exists  must  be  tested  by  objective  standards  which  override 
contrary  conclusions  v/here  the  record  is  barren  of  facts  indicating 
a  coercive  atmosphere.   E.g.  United  States  v.  Glenn  Plall  (2d  Cir. 
1969),  ^21  F.2d  5^0,  5^^;   United  States  v.  Essex  (E.D.  Tenn.  196?), 
275  F.  Supp.  393,  397;   State  v.  Hunt  (1968),  447  P • 2d  896;   Hoffa 
v.  United  States  (1966),  17  L  ed  2d  374,  383;   People  v.  Yuki  (N.Y. 
1969),  256  N.E.2d  172,  174. 

We  agree  that  there  may  be  cases  in  v;hich  the  evidence  taken 
in  any  reasonable  aspect  clearly  shows  that  non-custodial  interro- 
gation is  involved  as  a  matter  of  law  (e.g..  People  v.  Shipp  (1968), 
96  Ill.App.2d  364,  367;   Jackson  v.  State  (Hd.  App .  I969),  259  A. 2d 
587,  589;   People  V.  P.      (N.Y.  I967),  233  N.E.2d  255,  26l; 
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Stelgler  v.  Superior  Ct .  (Del.  I969),  252  A. 2d  300,  305;   State  v. 
Hall  (1970),  ^68  P. 2d  598,  6OO;   Lowe  v.  United  States  (9th  Cir . 
1969),  ^07  v.2d  1391,  139^;   United  States  v.  Littlepage  (5th  Cir. 
1970),  ^35  F.2d  498,  499.)   Hov/ever,  the  record  here  is  replete 
with  evidence  which  negates  the  State's  contention. 

The  instant  record  fully  supports  the  finding  of  the  trial 
judge  that  James  Gallagher  was  undergoing  custodial  interrogation 
within  the  purport  of  Miranda.   The  questioning  was  psychologically 
oriented:   the  minor  was  questioned  in  private;   a  sympathetic  and 
kind  attitude  was  shown  by  the  juvenile  officers;   the  minor  was 
confronted  with  boots  v/hich  were  assumed  by  the  officers,  without 
verification,  to  contain  blood  stains,  thereby  presuming  the  guilt 
of  the  minor;   and  there  was  evidence  that  prior  to  the  question- 
ing, James  was  the  prime  suspect.   This  form  of  questioning  falls 
clearly  v/ithin  the  specific  area  of  concern  expressed  in  Miranda 
V.  Arizona,  I6  L  ed  2d  69^,  709-710- 

VJe  therefore  affirm,  the  order  of  the  trial  court  suppressing 
evidence . 

Affirmed. 


TKOMAS  J.  MORAN,  P.J.  and  RECHENMACHER  J.  concur, 
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73-106 
UNITED  STATES  OF  AMERICA 


State  of  Illinois    ) 
Appellate  Court      )    ss. 
Second  District      ) 


At  a  session  of  the  Appellate  Court,  begun  and  held 
at  Elgin,  on  the  3rd  day  of  December,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  seventy-^three,  within  and 
for  the  Second  District  of  Illinois: 

Present  —  Plonorable  GLENN  K.  SEIDENFELD,  Acting  Presiding  Justice 
Honorable  WILLIAM  L.  GUILD,  Justice 
Honorable  L-L.  RECHENMACHER ,  Justice   " 

LOREN  J.  STROTZ   ,  Clerk  Pro  Tem 
JOSEPH  C.  DORING,  Sheriff 

BE  IT  REMEMBERED,  that  afterwards,  to  v/it:    On 
Septeniber"  13,  1974       the  Opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  viz: 


No.       73      106 


GIF  13  1^/^ 
Appcll:!;:  Court.  ^:i2  D.^.t.^. 

feet 


IN   THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  JUDICIAL  DISTRICT 


SAVANNAH  GARDENS ,  INC  - ,  an 
Illinois  Corporation, 

Plaintiff -Appellant, 

V. 

PAUL  D.  GRANOFF,  M.D.  and 
DEBRA  GRANOFF, 

Defendants-Appellees . 


Appeal  from  the  Circuit 
Court  for  the  16th 
Judicial  Circuit, 
Kane  County,  Illinois. 


MR.  JUSTICE  RECHENMACHER  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  the  judgment  of  the  circuit 
court  of  Kane  County  in  an  action  for  rent  and  damage  to  the 
leased  premises. 

The  defendants.  Dr.  Paul  Granoff  and  his  wife,  leased 
the  apartment  in  question  from  the  plaintiff  for  the  term  of 
one  year  from  July  27,  1971  to  July  26,   1972,  on  a  monthly 
basis  of  $250  per  month.   The  testimony  at  the  trial  indicated 
that  Dr.  Granoff  informed  the  plaintiff's  manager,  a  Mr.  Peterson, 
in   September  or  early  October,  1971,  that  he  was  building  a 
new  home  and  would  be  leaving  the  apartment  as  soon  as  the 
house  was  ready,  probably  sometime  in  February  of  1972.   Dr. 
Granoff  testified  regarding  his  conversation  with  Mr.  Peterson 
at  that  time;   "I  wanted  to  make  certain  I  would  be  able  to 
not  j.eopardize  my  position  in  terms  of  the  apartment.   I 
talked  with  Mr.  Peterson  at  that  time."   Dr.  Granoff  testified 
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hc  told  Petersen  the  prospective  date  for  the  move  v/as 
February,  1972,  and  he  asked  Pete-son  to  be  on  the  lookout 
for  people  who  might  wish  to  sublet  the  apartment  and  that 
Peterson  agreed  to  be  on  the  lookout  for  such  people  and 
remarked  that  they  "had  plenty  of  time." 

Subsequently,  on  December  31,  1971,  Dr.  Granoff 
gave  Peterson  written  notice  they  were  leaving  the  apartment 
on  January  31,  and  on  February  12,  1972,  the  Granoff s  actually 
did  vacate  the  apartment. 

At  the  time  they  leased  the  apartment  the  Granoff s 
made  a  security  deposit  of  $200  which  was  to  be  refunded 
in  the  words  of  the  lease,  "after  the  keys  are  returned 
to  the  agent  and  the  premises  are  found,  upon  inspection,  to 
be  in  clean  condition  with  no  unusual  damage — ordinary  v/ear  and 
tear  excepted."    After  the  Granoffs  left  the  apartment 
Mr.  Peterson  testified  he  ran  a  special  advertisement,  in 
addition  to  their  regular  advertising,  in  an  attempt  to  rent 
the  apartment  but  did  not  succeed  in  renting  it  until  June  12, 
1972.  On  February  18,.   Peterson  sent  a  letter 

to  the  Granoffs  detailing  what  he  called,  "liquidating 
damages"  for  early  termination  of  the  lease,  showing  an 
amount  due  of  $580.31.   This  was  comprised  of  rental  for 
the  period  from  February  1,  1972  to  February  12,  1972,  plus 
$500  (being  two  months'  rent)  for  early  termination  of  the 
lease,  plus  some  items  of  damage  to  the  apartment  and  less 
the  $200  security  deposit. 

The  lease  contained  a  provision  for  two  months' 
rent  to  be  paid  as  a  "release  fee"  in  the  event  of  early 
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termination  of  the  lease,  however,  this  provision  of  the 

lease  was  to  be  applicable  "if  it  became  necessary  to 

move  from  the  county  in  which  your  apartment  is  located", 

which  was  not  the  case  here.   There  was  no  provision  in  the 

lease  for  early  termination  if  the  tenant  remained  in  the  same 

county.   It  is  evident  from  the  testimony  of  the  plaintiff's 

agent,  Peterson,  that  he  regarded   the  two  months'  rent 

referred  to  in  the  letter  of  February  18  as  confirmation  of 

his  earlier  conversation  with  the  defendant  regarding  early 

termination  of  the  lease. 

The  Granoffs  did  not  respond  to  this  letter 
and  upon  their  failure  to  pay  the  amount  demanded  or  any  other 

payment,  this  suit  was  commenced,  the  original  addendum 
based  on  the  letter,  being  subsequently  increased  to  cover 
actual  rental  for  the  unexpired  term,  as  v/ell  as  claimed 
damage  to  the  apartment,  including  some  damages  allegedly/ 
done  by  Dr.  Granoff's  two  dogs. 

The  case  was  tried  without  a  jury  and  at  the  con- 
clusion of  the  trial,  the   court  rendered  what  was,  in  effect, 
a  judgment  for  the  defendants.   The  plaintiff's  claim  was 
based  mainly  on  the  rental  lost  during  the  unexpired  term  of 
the  lease  and  while  the  trial  court  made  no  express  finding  of 
either  law  or  fact  on  the  question  of  the  defendants'  con- 
tinuing liability  under  the  lease,  by  ignoring  the  plaintiff's 
claim  based  on  the  lease,  he  by  implication,   ruled  that  there 
had  been,  as  contended  by  the  defendants,  a  surrender  of  the 
premises  by  the  defendants  and  acceptance  thereof  by  the  plain- 
tiff, thereby  cancelling  the  lease. 


The  court  also  held  the  provision  in  Paragraph  12 
of  the  lease  with  regard  to  payment  of  tv70  months'    at  for 
early  termination  to  be  not  applicable  under  the  facts  and 
also  void  as  "against  the  law"  (apparently  meaning  against 
public  policy) .   He  found  the  damage  to  the  apartment  to  be 
not  more  than  ordinary  wear  and  tear.   Accordingly,  the  trial 
court  held  the  defendants  liable  only  for  the  rental  on  a 
daily  basis  from  February  1  to  February  12,  1972  (their  day  of 
departure)  in  the  amount  of  $99.96,  plus  $16  for  drayage  ex- 
pense for  removing  debris  left  in  the  apartment.   He  subtracted 
this  total  of  $115.96  from  the  defendants'  security  deposit 
of  $200  and  then  held  the  defendants  were  entitled  to  a  judg- 
ment of  $84.04  to  be  returned  to  them. 

In  this  appeal  the  plaintiff  contends  that  the  trial 
court  erred  in  allowing  the  defendants  to  vacate  the  premises 
without  liability  for  rent  for  the  unexpired  term  of  the 
lease  and  also  in  his  ruling  that  the  provisions  in  the  lease 
for  payment  of  two  months'  rent  for  early  termination  was 
void  because  it  amounted  to  a  penalty.   While  there  was  some 
testimony  at  the  trial  v/ith  regard  to  mitigation  of  damages 
and  this  question  is  raised  in  the  plaintiff's  brief,  there 
was  no  finding  of  either  fact  or  law  by  the  court  on  this  question. 

This  court  will  not  disturb  a  finding  of  fact  by 
the  trial  court  unless  we  believe  it  to  be  against  the  mani- 
fest weight  of  the  evidence.   In  this  case,  while  there  was  no 
express  finding  of  fact  by  the  trial  court  that  there  had 
been  a  surrender  back  and  acceptance  thereof  by  the  plaintiff 
of  the  leased  premises,  thus  cancelling  the  lease,  the  court 
in  effect  so  held  by  ignoring  the  plaintiff's  claim  for 
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rent  for  the  remaining  period  of  the  lease.   Baser!  on  the 
tentative  conversation  testified  to  by  the  defendant  between 
himself  and  the  plaintiff's  agent,  Peterson,  and  the  testimony 
of  Peterson  himself,  we  must  conclude  that  the  implied  finding 
by  the  trial  court  that  there  had  been  a  surrender  of  the  leased 
premises  and  an  acceptance  of  such  surrender  which  cancelled 
the  lease,  is  against  the  manifest  weight  of  the  evidence. 

We  do  not  here  consider  the  legal  effect  of  the 
provision  in  the  lease  for  payment  of  two  months'  rent  in 
event  of  early  termination  of  the  lease.   This  provision  was 
not  strictly  applicable  to  the  facts  of  this   case  because 
it  was  to  be  applied  to  a  situation  where  the  tenant  moved 
from  the  county  where  the  apartment  was  located.    We  do  not 
construe  this  provision  as  intending  to  enforce  a  penalty 
because  the  tenant  moved  out  of  the  county  and  v/e  regard  it 
as  a  mitigating  provision  in  favor  of  the  tenant  v/here  changed 
circumstances  required  his  removal  out  of  the  county.   Since 
this  provision  is  not  strictly  applicable  to  the  circumstances 
before  us,  we  conclude  that  the  plaintiff's  letter  of 
February  18  in  which  plaintiff  billed  the  defendants  for  tv/o 
months'  rent  in  addition  to  certain  claimed  damage,  for 
"ending  lease  ahead  of  time"  should  be  regarded  as  an  offer 
of  settlement,  not  within  the  strict  terms  of  Paragraph  12 
of  the  lease,  but  based  on  that  paragraph  in  arriving  at 
"liquidating  damages". 

As  noted  above,  the  provision  for  payment  of  two 
months'  rent  in  the  event  of  early  termination  was  not  strictly 
applicable  to  the  facts  of  this  case,  therefore  it  should  not 
be  regarded,  as  the  trial  judge  did,  from  the  standpoint  of  a 
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lease  provision  being  construed  in  the  light  of  public 
policy,  but  rather  as  a  mere  offer  of  settlement  based  on 
previous  conversations  between  the  plaintiff  and  the  defendant. 
It  is  unnecessary  under  the  circumstances  to  discuss  its  en- 
forceability based  on  the  distinction  between  a  penalty 
provision  and  one  merely  for  liquidated  damages  and  any  such 
discussion  in  this  opinion  would  be  mere  dicta. 

In  view  of  our  holding  that  the  trial  court  erred 
in  holding,  in  effect,  that  based  on  the  testimony  at  the 
trial,  there  had  been  an  agreement  to  surrender  the  premises 
back  to  the  landlord  without  further  liability  for  rent,  there 
must  be  a  new  trial. 

Reversed  and  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 

GUILD   and   SEIDENFELD,  JJ.,  concur. 
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UNITED  STATES  OF  AMERICA 


State  of  Illinois    ) 
Appellate  Court      )    ss, 
Second  District     ) 


.      At  a  session  of  the  Appellate  Court,  begun  and  held 
at  Elgin,  on  the  3rd  day  of  December,  in  the  year  of  our 
.ord  one  thousand  nine  hundred  and  seventy- three,  within  and 
for  the  second  District  of  Illinois: 

present  -  Honorable  ALBERT  SCOTT,  Acting  Presiding  Justice 
Honorable  WALTER  S.  DIXON,  Justice 
Honorable  DANIEL  H.  DAILEY,  Justice 

LOREN  J.  STROTZ  ,  Clerk  Pro  Tem 
JOSEPH  C.  DORING,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to  wit: 


On 


September  17.  1974      the  Opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  viz: 
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STATE  OF  ILLINOIS 
APPELLATE  COURT 
SECOND  DISTRICT 


-bslract 


THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff -Appellee , 
V, 
DON  M.  MARYAN, 

Defendant -Appellant . 


Appeal  from 
Circuit  Court 
19th  Judicial  Circuit 
Lake  County 


Mr,  JUSTICE  DAILEY  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  the  denial  of  a  motion  for  a  Writ 
of  Habeas  Corpus  filed  pursuant  to  the  Uniform  Criminal  Extradition 
Act  challenging  the  legality  of  appellant's  arrest  and  impending 
extradition  to  Missouri. 

A  Governor's  warrant  was  issued  on  March  8,  1973,  charging 
Don  M.  Maryan  with  being  a  fugitive  from  justice  from  the  State 
of  Missouri.   Mr.  Maryan  was  subsequently  arrested  and  on  March 
28,  1973,  he  filed  a  motion  for  a  Writ  of  Habeas  Corpus.   Hearing 
on  the  motion  was  held  on  April  6,  1973,  at  which  time  said  writ 
was  denied. 

In  Missouri  in  1969,  Mr.  Maryan  was  convicted  of  auto 
theft  and  placed  on  three  years  probation  with  a  termination  date 
of  November  4,  1972.   Supervision  of  Mr.  Maryan ' s  probation  was 
transferred  to  Illinois.   Approximately  one  month  prior  to  the 
termination  date  of  probation,  the  Lake  County,  Illinois  Probation 
Department  advised  Missouri  officials  that  Mr.  Maryan  had  failed 
to  pay  court  costs  and  defender  fees  incurred  in  the  Missouri 
litigation  and  also  had  been  delinquent  in  reporting. 


^       On  November  1,  1972,  a  complaint  and  warrant  were  issued 
by  the  court  pursuant  to  Chapter  60,  Section  30  of  the  .Illinois 
Revised  Statutes,  charging  Mr.  Maryan  with  being  a  fugitive  from  justice, 
Mr.  Maryan  was  arrested  on  December  8,  1972. 

Pursuant  to  Mr.  Maryan 's  Motion  this  cause  was  dismissed  by 
the  Court  on  February  14,  1973.   On  March  16,  1973,  the  cause  was  re- 
instated on  motion  of  the  State  pursuant  to  a  Governor's  warrant  issued 
on  March  8,1973. 

Appellant  contends  that  he  had  satisfied  the  Missouri 
sentence  and  was  therefore  no  longer  charged  with  a  crime  within 

the  meaning  of  the  Extradition  Act. 

,  .  the 
The  only  documentary  evidence  m  the  record  is/ warrant  of 

the  Governor  of  Illinois.   Appellant  testified  only  as  to  conviction 

and  placement  on  probation  in  Missouri.   The  Lake  County  Probation 

officer  testified  as  to  his  supervising  the  probation  for  the 

State  of  Missouri.   No  other  evidence  was  presented. 

In  a  Habeas  Corpus  proceeding  the  only  matters  which  can 
be  examined  are:   (1)   ^-Thether  the  accused  is  the  person  named  in 
the  warrant;  (2)   V/hether  he  is  substantially  charged  with  a  crime 
in  the  demanding  State;  (3)  Whether  the  documents  are  in  regular 
form.  (People  V  Smith,  12  111.  App.  3rd  9,  297  N.E.  2d  29,  People 
ex.  rel.  Levin  v.  Ogilvie,  36  111.  2d  566,  224  N.E.  2d  247.)  In 
the  case  at  bar  the  defendant  was  unable  to  successfully  show  that 
any  of  these  elements  V7as  irregular.  . 

The  record  does  not  contain  a  request  from  the  Governor  of 
l^issouri  requesting  defendant's  rendition,  and  such  a  request  is  an 
essential  prerequisite  to  the  issuance  of  a  warrant  by  the  Governor 
of  Illinois.   (People  ex.  rel.  Willis  v.  Mulcahy ,  392  111.  411, 
64  N.E.  2d  860.)  VThere  this  requisition  is  lacking  in  the  record 
but  the  recitals  in  the  warrant  issued  in  the  asylum  state  are 
uncontradicted  by  evidence,  such  recitals  are  accepted  as  true. 
People  ex.  rel.  Flowers  v.  Gruenewald  390  111.  79,  60  N.E.  2d  225. 
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Thp.  Governor's  warrant  orderprl  appellant  arr*^Q^pf^  ap<^ 
delivered  to  an  agent  of  the  State  of  Missouri.   The  trial  judge 
correctly  determined  that  "the  defendant  return  and  resolve  his 
differences  with  the  State  (of  Missouri)". 

Appellant  additionally  contends  the  purpose  of  this 
extradition  was  to  collect  a  debt  (court  costs). 

Appellant  states,  "Even  assuming  that  the  pajrment  of  court 
costs  and  defender  fees  was  a  condition  of  Mr.  Maryan's  probation, 
it  is  still  not  an  appropriate  function,  however  deviously  dis- 
guised, to  employ  the  Uniform  Criminal  Extradition  Act  in  the  collection 
of  debts." 

Payment  of  court  costs  is  a  valid  term  of  probation  in 
Illinois  and  there  should  be  no  different  rule  herein. 

In  addition  to  principles  stated  above,  if  a  defendant 
may  be  extradited  for  violation  of  probation,  as  appellant  concedes 
in  his  brief,  extradition  herein  is  authorized. 

Appellant  contends  that  the  State  failed  to  present  suffi- 
cient evidence,  after  presumptions  of  Governor's  warrant  had  been 
negated,  to  justify  denying  the  Writ  of  Habeas  Corpus. 

The  Court  finds  the  prima  facie  evidence  of  the  Governor's 
warrant  was  not  sufficiently  contradicted  to  require  the  State  to 
introduce  additional  evidence. 

As  the  Court  in  Gruenewald,  noted  above,  the  defendant 
himself  could  have  secured  any  supporting  documents  from  the 
State  of  Missouri  which  were  transmitted  to  the  Governor  of  Illinois 
in  order  to  establish  his  contention  that  he  was  being  extradited 
solely  for  a  minor  probation  violation.   In  Gruenewald  the  Court 
stated  "these  papers  were  not  in  the  possession  or  under  the  control 
of  (the  State's  Attorney).   They  vTere  public  records  of  the  Governor's 
office,  authenticated  copies  of  which  were  admissible  in  evidence 
and  were  available  to  anyone." 

The  appellant  contends  the  Court  erred  in  denying  the 
Writ  of  Habeas  Corpus  when  the  Governor's  warrant  recited  as  its 
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and  the  evidence  indicated  that  Mr.  Maryan  had  already  been  charged, 

convicted,  and  sentenced  for  that  particular  crime. 

m;  J   .      1  .     •,■   T,    Q>^  relv  Brown   ,^   ,, 

This  issue  has  no  merit.   In  People/v.  Jackson,  49  111. 

2d  209,  274  N.E.  2d  17,  it  was  held  that  the  Governor's  rendition 
warrant  reciting  that  the  demand  of  the  Governor  of  Louisiana  was 
based  upon  an  affidavit  made  before  a  magistrate  charging  the  crime 
of  armed  robbery  in  Louisiana  was  sufficient  to  support  the  extra- 
dition of  the  defendant  to  Louisiana,  even  though  the  papers  supporting 
the  Governor's  demand  showed  that  the  defendant  had  previously 
been  convicted  of  that  charge. 

The  Court  finds  the  Circuit  Court  did  not  err  in  denying 
the  Writ  of  Habeas  Corpus  herein. 

AFFIRMED. 

Scott,  Acting  P.J.,  and  Dixon,  J.,  concur. 
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UNITED  STATES  OF  AMERICA 


State  of  Illinois    ) 
Appellate  Court      )    ss. 
Second  District     ) 


At  a  session  of  the  Appellate  Court,  begun  and  held 
at  Elgin,  on  the  3rd  day  of  December,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  seventy-three,  within  and 
for  the  Second  District  of  Illinois: 

Present  —  Honorable  GLENN  K.  SEIDENFELD,  Acting  Presiding  Justice 
Honorable  WILLIAM  L.  GUILD,  Justice 
Honorable  L.L.  RECHENMACHER,  Justice 

LOREN  J.  STROTZ   ,  Clerk   Pro  Tern 
JOSEPH  C.  DORING,  Sheriff 

BE  IT  REMEMBERED,  that  afterv/ards,  to  wit:    On 
September  18,  1974     the  Opinion  of  the  Court  v/as  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  viz: 


No.   73  122 

IN   THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Plaintiff-Appellee, 

V. 

LE  ROY  PERKINS, 

Defendant- Appellant . 


^''-^^^o'r!:^^ '^^hro  >.. 


Appeal  from  the  Circuit 
Court  for  the  19th 
Judicial  Circuit, 
Lake  County,  Illinois. 


MR.  JUSTICE  RECHENMACHER   delivered  the  opinion  of  the  court: 
Defendant  was  found  guilty  by  a  jury  of  armed  robbery 
and  robbery,  and  was  sentenced  to  a  term  of  10  to  30  years.   He 
contends  he  was  not  proved  guilty  beyond  a  reasonable  doubt  of 
either  offense  and  that  the  trial  court  erred  in  receiving  in 
evidence  certain  items. 

The  complaining  witness,  Willie  Thomas,  testified  that 
shortly  after  11  p.m.  on  the  night  of  June  18,  1972,  on  his  vzay 
to  a  corner  grocery,  he  saw  its  lights  go  out  and  started  returning 
home.   On  the  way  he  met  an  individual  (whom  he  later  identified 
as  defendant) .   After  some  conversation  they  made  a  vain  attempt 
to  go  into  a  tavern  (which  was  brillantly  illuminated  in  front) 
for  the  purpose  of  buying  a  bottle  of  liquor.   As  Mr.  Thomas 
and  defendant  resumed  their  walk  toward  Mr.  Thomas's  home  de- 
fendant asked  him  if  he  carried  a  gun.   Receiving  a  negative  response 
defendant  drew  out  a  black  pistol,  hit  Mr.  Thomas  knocking  him 
down  "into  the  bushes",  asked  for  his  billfold,  beat  him  on  the 
head  and  chest,  and  took  everything  out  of  his  pockets.   While 
beating  Mr.  Thomas  defendant  had  the  gun  in  his  hand  and  pulled 
its  hammer  back,  held  the  gun  "right  in"  his  face  and  threatened 
to  kill  him.   When  defendant  left  Mr.  Thomas  got  up,  ran  home 
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and  called  the  police.   He  testified  that  among  the  items 
taken  from  him  were  his  wife's  keychain  (to  which  was   attached 
a  safety  pin,  an  animal  tooth  and  a  heart  medallion) ,  about  $30 
and  a  "penny"  which  he  said  was  a  "Chinese  coin".   (The  coin 
was,  in  fact,  Mexican).   Mr.  Thomas  identified  the  pistol  taken 
from  defendant  as  the  one  defendant  used,  the  keys  and  the  photo- 
graph of  the  keys  taken  from  defendant  as  the  ones  defendant  took 
and  the  foreign  coin  in  defendant's  possession  at  the  time  of  his 
arrest.   He  found  the  foreign  coin  about  a  year  earlier  and  was  told 
upon  inquiry  at  a  bank  that  it  was  "worth  nothing  but  a  penny". 

A  police  officer  testified  for  the  State  that  after  re- 
ceiving the  radio  call  of  the  armed  robbery  he  picked  up  the  de- 
fendant whom  he  saw  in  a  telephone  booth  at  the  train  station,  re- 
moved the  pistol  from  him,  took  him  to  the  police  station  and 
there  removed  from  the  defendant  U.S.  currency,  the  keychain  and 
the  foreign  coin. 

Defendant  testified  that  he  had  never  seen  Mr.  Thomas  be- 
fore;  that  the  coin  was  his;   that  his  pistol  was  one  he  used  for 
protection,  and  denied  ever  having  seen  the  keyring.   No  witness 
corroborated  defendant's  account  of  his  activities  of  the  day  of 
the  robbery  and  of  the  evening,  even  though  he  had  testified  to  his 
association  with  numerous  people  on  that  day. 

We  find  no  merit  in  defendant's  contention  that  he  was 
not  proven  guilty  beyond  a  reasonable  doubt.   He  was  positively 
identified  by  Mr.  Thomas  who  had  ample  opportunity  to  see  him  in 
bright  light.   Positive  and  credible  testimony  by  one  witness 
is  sufficient  to  convict  even  if  contradicted  by  the  accused. 
(People  V.  Novotny  (1968),  41  111.  2d  401,  411-412.)   The  articles 
in  defendant's  possession  at  the  time  of  his  arrest  were  identified 
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by  Mr.  Thomas,  the  victim,  including  the  pistol  used  during 
the  attack,  the  keyring  and  the  Mexican  coin  taken        from 
Mr.  Thomas  by  defendant.   Defendant's  possession  of  a  pistol 
(identified  by  the  victim  as  the  one  used  by  defendant)  and  of 
the  victim's  property  at  the  time  of  his  arrest  (the  keychain 
and  coin)  were  important  factors  which  were   undoubtedly  taken 
into  account  by  the  jury.   The  reviewing  court  may  not  substitute 
its  judgment  on  the  weight  of  disputed  evidence  for  that  of  the 
trier  of  fact — here,  the  jury.  (People  v.  Novotny,  supra,  at 
p.  412;    People  v.  Nicholls  (1969),  42  111.  2d  91,  95..   See 
also^ People  v.  Taylor  (1972),  8  111.  App.  3d  727,  730-731,  and 
People  v.  Slayton  (1974),  16  111.  App.  3d  910,  913.)     The  key- 
chain  and  coin  were  properly  received  in  evidence.   The  victim 
recognized  both  as  his  own  and  as  stated  above  identified  them. 
See. People  v.  McElroy  (1964),  30  111.  2d  286,  290  and  People  v. 
Oliver   (1970),  129  111.  App.  2d  83,  90. 

Next,  the  defendant  contends  that  the  trial  court  erred 
in  convicting  the  defendant  of  two  offenses  arising  from  a  single 
transaction.   The  jury  returned  a  verdict  of  guilty  on  both  the 
charge  of  armed  robbery  and  robbery.   While  the  trial  judge  in 
imposing  the  10  to  30  year  sentence   during  the  hearing  in  aggrava- 
tion and  mitigation  stated  that  the  only  thing  the  defendant  was 
sentenced  on  was  "on  the  robbery  count",   t'here  is  no  doubts  from 
our  examination  of  the  entire  record/ that  the  sentence   imposed 
was  for  armed  robbery.   The  court  commented  at "that  hearing  that 
the  defendant  was  ineligible  for  probation  because  he  was  sentenced 
for  armed  robbery  and  noted  that  the  penalties  were  the  same  for 
that  offense  in  the  then  pending  Unified  Code  of  Corrections  and 
in  the  effective  law  at  the  time  of  sentencing.   Moreover,  the 
trial  court  later  entered  an  amended  order  indicating  clearly  that 
the  sentence  was  for  the  charge  of  armed  robbery  alone,  and  an 
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amended  mittimus  was  issued  accordingly. 

However,  the  offenses  of  armed  robbery  and  robbery,  of 
which  the  jury  found  the  defendant  guilty,  did  arise  out  of 
the  same  transaction.   Under  Supreme  Court  Rule  366  (111.  Rev. 
Stat.  1971,  ch.  IIOA,  par.  366)  this  incomplete  conviction  of  the 
defendant  on  the  robbery  charge,  which  is  the  less  serious 
offense,  may  be  vacated.     People  v.  Lilly  (1974),  56  111.  2d  493, 

496.   See  also, People  v.  Fricks  (No.  72-385,   1974),  111. 

App.  3d  . 

Therefore,  the  conviction  for  armed  robbery  and  the  sentence 
of  not  less  than  10  years  nor  more  than  30  years  is  affirmed. 
The  conviction  for  robbery  is  reversed. 

Affirmed  in  part  and  reversed  in  part. 

GUILD  and  SEIDENFELD,  JJ. ,  concur. 
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IN   THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  JUDICIAL  DISTRICT 
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SEP  19  19/4 


PEOPLE  OF  THE  STATE  OF  ILLINOIS; 
Plaintiff -Appellee, 

V. 
JAMES  R.  COOK, 

Defendant- Appellant. 


IXQXW  J.  SVROrZ,  (h;;k  p;o  {en 


Appeal  from  the  Circuit 
Court  of  the  18th  Judicial 
Circuit,  Lake  County, 
Illinois . 


MR.  JUSTICE  RECHENMACHER   delivered  the  opinion  of  the  court; 

This  is  an  appeal  from  a  judgment  of  the  Circuit 
Court  of  Lake  County  revoking  the  defendant's  probation  and 
sentencing  him  to  a  term  of  not  less  than  tv/o  nor  more  than 
eight  years  in  the  state  penitentiary. 

The  defendant  was  originally  charged  with  the 
offense  of  burglary,  pleaded  guilty  and  was  placed  on  probation 
for  five  years,  with  the  stipulation  that  he  reside  in 
Halfv7ay  House  in  Lake  County  during  his  probationary  period. 
At  a  hearing  on  July  21,  1971,  the  State  was  granted  leave 
to  file  a  petition  to  revoke  the  defendant's  probation  be- 
cause of  his  unauthorized  absence  from  Halfway  House.  His 
probation  was  then  amended,  placing  him  on   the  Work  Release 
program  at  the  Lake  County  jail  until  further  notice  by  the 
court.   On  August  9,  1972,  defendant's  probation  was  amended 
requiring  him  to  serve  six  months  in  the  County  Jail  on  the 
V7ork  Release  program.   On  August  28,   1972,  a  petition  to 
revoke  defendant's  probation  was  again  filed,  charging  the 
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defendant  with  abandonment  of  the  Work  Release  program  and 
failure  to   return  to  the  Lake  County  jail  on  August  26,  1972. 

At  the  hearing  on  the  petition  to  revoke  his  pro- 
bation the  defendant  took  the  stand  before  the  State  had 
put  on  any  testimony  and  in  response  to  questions  by  his 
counsel,  the  Public  Defender,  he  stated  that  he  failed  to 
return  to  the  jail  from  his  work  program  on  August  26,  1972, 
and  was  absent  from  the  jail  without  permission  until  he  was 
apprehended  on  September  1.   This  testimony  was  later  verified 
by  his  answers  to  questions  put  to  him  on  cross-examination 
by  the  State's  Attorney.   The  defendant,  prior  to  making 
the  said  admission,  was  not  admonished  in  any  way  by  the 
court  as  to  his  statement  or  the  consequences  of  a  revocation 
of  his  probation. 

It  is  contended  by  the  defendant  that  he  was 
denied  due  process  of  law  when  the  court  failed  to  admonish 
him  as  to  his  rights  prior  to  the  admission  of  his  violation 
of  probation.   The  defendant  also  claims  there  was  a  viola- 
tion of  due  process  when  the  court  allowed  the  defendant 
to  testify  first  since   this  tended  to  wrongfully  shift  the 
burden  of  proof  to  the  defendant. 

The  defendant  maintains  that  he  is  entitled  to  the 
protection  of  Supreme  Court  Rule  402  (111.  Rev.  Stat.  1971, 
ch.  IIOA,  par.  402)  as  to  admonishments  prior  to  a  plea  of 
guilty,  inasmuch  as  due  process  requires  this  protection  at 
a  hearing  to  revoke  probation  just  as  in  an  original  pro- 
ceeding under  indictment  or  information.   In  support  of  this 
contention  the  defendant  invokes  the  general  language  of 
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People  V.  Pier  (1972),  51  111.  2d  96,  v/here  at  p.  100 

the  court  said,  in  speaking  of  the  rights  of  a  defendant 

charged  with  having  violated  his  probation: 

"Justice  demands  that  he  also  be  entitled 
to  the  protection  of  the  same  due-process 
requirements  which  pertain  to  pleas  of 
guilty  when  he  waives  his  right  to  a 
judicial  determination  of  the  charge 
that  he  violated  his  probation  and 
confesses  or  admits  the  charges  of 
the  revocation  petition." 

The  above  quoted  language  would  be  persuasive 

if  it  ended  there,  but  Pier  was  not  decided  on  the  issue  of 

insufficient  admonishment  but  rather  on  a  question  of  in- 

voluntariness  due  to  the  failure  of  the  State  to  live  up  to  an 

obligation  under  a  plea  bargain.  The  court  (in  Pier)  in  the 

sentence  immediately  following  the  language  quoted  above 

so  indicated  by  saying: 

"If  he  does  so  [i.e.   pleads  guilty]  in 
reliance  upon  an  unfulfilled  promise  by  the 
State's  Attorney,  then  his  confession 
or  admission  of  the  charge  is  not  vol- 
untary for  the  same  reason  that  a  plea 
of  guilty  entered  in  reliance  upon  an 
unfulfilled  promise  of  the  State's  Attorney 
is  not  voluntary," 

The  special  circumstances  alluded  to  in  the  latter  quotation 
from  Pier  certainly  qualify  the  effect  of  the  general  lan- 
guage immediately  preceding. 

While  it  it  true  that  the  Fourth  Appellate 
District  in  People  v.  Bryan  (1972),  5  111.  App.  3d  1006, 
and  People  v.  Watkins  (1973),  10  111.  App.  3d  875,.  took  the 
view  that  Supreme  Court  Rule  402  applies. to  a  hearing  for 
revocation  of  probation,  this  view  is  plainly  at  odds  with 
the  First  District  cases  of  People  v.  Collins  (1973) , 
14  111.  App.  3d  446,  and  People  v.  Beard  (1973) ,  15  111. 
App.  3d   663,   and  the  decision  of  this  court  in  People  v. 
Evans  (1972),  3  111.  App.  3d  435.   Moreover,  the  United 
States  Supreme   Court  did  not  adopt  this  view  of  a  revocation 
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hearing  in  the  recent  case  of  Gagnon  v.  Scarpelli  (1973) , 

36  L.  Ed.  2d  656,  666.   In  that  case  the  defendant's  probation 

was  revoked  without  affording  either  a  hearing  or  counsel. 

While  the  court  agreed  that  due  process  was  not  followed  in 

revoking  defendant's  probation  without  a  hearing  and  in  the 

absence  of  a  hearing  no  question  as  to  admonishment  arose, 

the  court  held: 

"...  we  deal  here,  not  with  the 
right  of  an  accused  to  counsel 
in  a  criminal  prosecution,  but  with  the 
more  limited  due  process  right  of  one  v/ho 
is  a  probationer  or  parolee  only  because 
he  has  been  convicted  of  a  crime." 

In  the  course  of  its  opinion  the  court  set  forth  the   elements 

it  felt  were  essential  to  due  process  in  a  revocation  of 

probation  hearing,  as  being,  p.  664: 

" '  (a)   written  notice  of  the  claimed 
violations  of  [probation  or] parole; 
(b)   disclosure  to  the  [probationer 
or]  parolee  of  evidence  against 
him;   (c)   opportunity  to  be  heard 
in  person  and  to  present  witnesses 
and  documentary  evidence;  (d) 
the  right  to  confront  and  cross- 
examine  adverse  witnesses  (un- 
less the  hearing  officer  specifically 
finds  good  cause  for  not  allow- 
ing confrontation) ;   (e)   a  "neutral 
and  detached"  hearing  body  such 
as  a  traditional  parole  board, 
members  of  which  need  not  be 
judicial  officers  or  lawyers;   and 
(f)   a  written  statement  by  the 
factfinders  as  to  the  evidence 
relied  on  and  reasons  for  revok- 
ing [probation  or  ]  parole.'" 

While  the  main  issue  in  Gagnon  was  whether  a 
hearing  for  revocation  of  parole  or  probation  required  the 
presence  of  counsel  for  the  defendant,  it  is  noteworthy  that 
admonishment  by  the  court  prior  to  a  plea  of  guilty  is  not 
there  set  forth  as  a  requirement  of  due  process  in  a  re- 
vocation hearing. 

The  requirements  of  due  process  as  set  forth  above  in 
Gagnon  v/ere  fully  complied  with  in  the  present  case.   The 
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defendant  was  notified  in  writing  by  the  Petition  to 
Revoke  as  to  the  grounds  for  revocation;   he  was  pre- 
sent in  open  court  to  hear  the  evidence,  v/ith  opportunity  to 
be  heard  in  person,  and  with  the  right  to  confront  ad- - 
verse  witnesses  and  cross-examine  them,  and  a  neutral  fact- 
finder in  the  person  of  the  court.   The  judge's  remarks 
summarizing  his  decision  are  part  of  the  record.   Moreover, 
the  defendant  had  the  benefit  of  counsel  in  the  person  of 
the  Public  Defender  and  from  a  review  of  the  total  record  it 
is  evident  that  the  defendant  was  acting  voluntarily  in  all 
respects.   We  feel,  therefore,  that  his  rights  were  ade- 
quately safeguarded,  and  as  between  the  viewpoint  set  forth 
in  the  Fourth  District  cases  of  Bryan  and  Watkins  and  that 
indicated  by  the  First  District  in  Beard  and  Collins ,  we  are 
inclined  to  the  latter  view. 

In  any  event,  as  pointed  out  in  the  Gagnon 
case,  there  are  essential  differences  between  a  plea  of 
guilty  to  a  criminal  charge  on  indictment  or  information  and 
an  admission  of  facts  at  a  revocation  hearing  which  are  a 
basis  for  revoking  probation.   The  plea  of  "guilty"  on 
arraignment  immediately  forfeits  rights  which  until  it  is 
made  are  inviolate  as  a  personal  safeguard.   As  to  a  parti- 
cular criminal  charge,  once  a  plea  of  guilty  is  knowingly 
and  intelligently  entered,  there  is  a  loss  of  certain   rights-- 
to  proceed  by  indictment,  to  be  tried  by  jury,  and  the  con- 
siderable consequences  that  a  guilty  plea  merges  in  it, 
depriviation  of  due  process  occurring  before  the  plea--these  are 
all  fundamental  consequences  of  a  guilty  plea.   It   is  not 
surprising  that  a  guilty  plea  to  a  criminal  charge 
must  therefore  be  hedged  about  with  restraints  and  qualifi- 
cations not  considered  essential  in  a  revocation  hearing. 
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While  loss  of  liberty  is  equally  to  be  dreaded  whether  by 
criminal  sentence  or  by  revocation  of  probation,  in  the 
one  case  the  right  to  liberty  has  already  been  impaired, 
it  is  no  longer  inviolate. 

There  remains  the  question  of  whether  the  defendant 
was  prejudiced  when  the  court  allowed  him  to  proceed  first 
and  testify  without  the  State  having  presented  its  case. 
There  is  no  question,  of  course,  but  that  the  burden  of 
proof  remains  at  all  times  with  the  State  and  it  is  the 
State's  obligation  to  go  forward  with  the  evidence,  so  it 
is  undeniable  that  the  course  of  the  hearing  in  this  case  v;as 
to  some  extent  short  circuited.     However,  the  real  question 
is,  was  the  defendant  prejudiced  by  this  procedure?   It 
appears  from  the  record  of  the  testimony  at  the  hearing  that 
he  was  not  at  all  prejudiced.   Upon  being  cross-examined 
by  the  State's  Attorney,  he  unequivocally  and  clearly  ad- 
mitted the  facts  previously  stated  during  direct  examination 
by  his  own  counsel  and  from  subsequent  testimony  of  the  deputy 
sheriff  it  is  certain  that  the  defendant  was  absent  from  the 
jail  without  leave.   No  defense  to  the  charge  of  violation 
of  probation  appeared  to  be  possible  under  the  circumstances 
but  if  there  were  mitigating  circumstances,  they  could  have 
been  brought  out  on  redirect  examination.   We  fail  to  see 
where  the  defendant  was  materially  prejudiced.   It  was  his  own 
counsel  who  elicited  the  admission  from  him  that  he  failed  to 
return  to  the  jail  as  required  by  the  terms  of  his  probation. 
It  appears  from  all  of  the  evidence  that  the  result  would  have 
been  the  same  v/hether  he  testified  or  not. 

We  find  no  error  in  the  record  requiring  reversal 
and  the  judgment  of  the  Circuit  Court  of  Lake  County  is  affirmed. 

Judgment  affirmed. 
GUILD,  J.  concurs. 


SEIDENFELDj  J.  specially  concurring. 

I  concur  in  the  result  but  do  not  fully  agree  v/lth  the 
reasoning  which  leads  the  majority  to  that  result. 

In  the  case  we  have  before  us,  the  defendant  volunteered, 
while  he  was  on  the  witness  stand  testifying  in  his  probation 
revocation  hearing,  that  he  committed  the  violation  of  his  pro- 
bation charged  in  the  petition.   Strictly  speaking,  the  defen- 
dant did  not  waive  his  right  to  require  the  State  to  prove  the 
violation  by  a  preponderance  of  the  evidence.   The  admission 
was  spontaneously  made  in  answer  to  a  question  by  defendant's 
own  counsel;   it  was  verified  by  defendant's  ansvrer  to  the  pros- 
ecutor during  cross-examination.   Rather  than  constituting  a 
waiver,  the  defendant's  statement  was  a  spontaneous  admission 
which  could  not  be  characterized  as  involuntary  in  any  sense. 
It  is  somewhat  akin  to  a  spontaneously  volunteered  statement 
made  to  police  officers  which  similarly  does  not  require  admon- 
ishment of  constitutional  rights.   (Cf.  People  v.  Baer  (197^), 
19  Ill.App.3d  3^6,  3^8. ) 

Gagnon  v.  Scarpelli  (1973),  36  L  Ed  2d  656^ did  not  deal  with 
a  waiver  of  the  due  process  rights  that  it  enunciated  an  accused 
is  entitled  to  in  a  probation  revocation  hearing.   Gagnon  ruled 
on  the  procedural  due  process  rights  v;hich  should  be  accorded  a 
defendant  who  seeks  to  contest  the  revocation  of  his  probation. 
I  agree  that  the  nature  of  the  contested  hearing  here  did  not  of- 
fend due  process.   I  would,  however,  conclude  that  since  defendant 
was  not  in  the  position  of  waiving  his  right  to  a  judicial  deter- 
mination of  the  revocation  charge  against  him,  there  is  no  occasion 
to  express  an  opinion  on  the  issue  of  whether  the  requirements  of 
People  V.  Pier  (1972),  51  111. 2d  96,  have  been  satisfied. 
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No.    73-15-^ 

and 
No.    74-99 


In  The 
APPELLATE  COURT  OF  ILLINOIS 
Third  District 
A.    D.    1974. 
PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff-Appellee, 


vs. 


EDWARD  CAVETT, 


Defendant- Appellant. 


Appeal  from  the 
Circuit  Court  of 
McDonough  County 


Honorable 

U.    S.    Collins 

Presiding  Judge 


Mr.   JUSTICE  ALLOY  delivered  the  opinion  of  the  Court: 


Abstract 


Defendant  Edward  Cavett  appeals  from  a  judgment  of  the  Circuit  Court  of 
McDonough  County  in  which  he  was  found  guilty  of  the  offense  of  receiving  stolen 
property  having  a  value  in  excess  of  $150  and  was  sentenced  to  a  term  of  from 
2  to  6  years  in  the  State  Penitentiary.     The  judgment  of  guilt  followed  a  plea  of 
guilty  by  defendant  and  after  plea  negotiations  in  which  the  prosecutor  agreed 
that  he  would  recommend  a  sentence  of  1  to  2  years  if  probation  was  denied. 

On  appeal,    defendant  asserts  that  the  trial  court  failed  to  comply  v/ith  Supreme 
Court  Rule  402  (Illinois  Revised  Statutes,    1973,    ch.    IIOA  §402)  and  notably  with 
Rule  402(a)(1)  in  failing  to  inform  defendant  of  the  nature  of  the  charge  and  to  deter- 
mine that  he  understood  it.     He  also  contends  that  the  trial  court  failed  to  ascertain 
that  there  was  a  factual  basis  for  tiie  charges  as  required  in  Rule  402(c)  and, 
additionally,   that  after  the  trial  court  had  conditionally  concurred  in  tlie  plea 
agreem.ent,    tlie  trial  court  failed  to  allow  defendant  to  change  his  plea  before 
imposing  a  sentence  greater  than  tliat  contemplated  by  the  agreement  in  violation 
of  Rule  402(d)(2). 

We  have  frequently  said  tliat  while  it  is  true  that  Rule  402  requires  only 
substantial  compliance,    tlie  Supreme  and  Appellate  Courts  have  required  tiiat 


a  surficient  record  be  made  so  that  the  guilty  plea  is  entered  knov.ingly,    inielli- 
gcntly  and  voluntarily,    and  that  such  objective  is  attained  v.hen  th.e  trial  court 
substantially  complies  v/ith  the  Rule. 

Our  courts  have  indicated  that  a  defendant  must  be  advised  of  the  nature  of 
the  charge.     The  record  in  Uris  cause  shov.s.   that,    at  ^d^e  hearing  in  which  defendant 
entered  his  guilty  plea,   the  trial  court  did  not  ask  defendant  if  he  knew  he  was 
charged  with  a  crime,    much  less  what  type  of  crime  he  was  charged  with.     Even 
in  his  prior  court  appearances  in  this  case,    so  far  as  shown  by  the  record,   there 
was  no  mention  made  of  the  type  of  crime  charged.     We  could  find  no  evidence 
that  the  trial  court  ascertained  that  defendant  had  a  copy  of  the  indictment  or  that 
he  understood  it.     On  the  basis  of  the  record,   therefore,    we  must  conclude  that 
the  trial  court  failed  to  adequately  inform  the  defendant  of  the  nature  of  the  charge 
and  to  determine  that  he  understood  it  as  required  by  Rule  402(a)(1). 

The  supplementary  assertions  that  the  record  does  not  show  enough  to 
establish  the  ascertainment  of  a  factual  basis  for  the  charge  of  receiving  stolen 
property,    as  well  as  the  additional  contention  that  the  trial  court  conditionally 
concurred  in  the  plea  agreement,   need  not  be  discussed  in  view  of  the  fact  that 
we  are  required  to  remand  this  cause  to  the  Circuit  Court  of  McDonough  County 
by  reason  of  the  failure  of  the  trial  court  to  inform  defendant  of  the  nature  of  the 
charge  as  indicated. 

This  cause  will,   therefore,  be  reversed  and  remanded  to  tlie  Circuit  Court 
of  McDonough  County  with  directions  to  the  trial  court  to  permit  defendant  to 
withdraw  his  guilty  plea,    if  he  so  desires,   and  plead  anew  in  this  cause.     The 
judgment  of  the  Circuit  Court  of  McDonough  County  is,   therefore,    reversed  and 
this  cause  is  remjanded  for  furtlier  proceeding  in  accordance  v/ith  the  views  ex- 
pressed in  this  opinion. 

Reversed  and  Remanded 
Witii  Directions. 

Stouder  and  Dixon,   JJ.    concur. 
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Court  was  filed  in  the  Clerk's  Office  of  said  Court,  in  the  words 
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No.    74-243 

In  The 
APPELLATE  COURT  OF  ILLINOIS 
Third  District 
A.   D.    1974. 


PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff- Appellee, 


vs. 


RONNIE  WILLIAMS, 


Defendant- Appellant. 


Appeal  from  the 
Circuit  Court  of 
Peoria  County. 


Honorable 
Richard  Eagleton 
Presiding  Judge. 


PER  CURIAM 


Abstract 


This  is  an  appeal  from  a  judgment  of  the  Circuit  Court  of  Peoria  County 
in  which  defendant  Ronnie  Williams  was  convicted  of  aggravated  battery  foUov.ang 
a  plea  of  guilty  and  was  sentenced,    pursuant  to  plea  negotiations,   to  a  term  of 
from  one  to  five  years  in  tlie  penitentiary.     The  State  Appellate  Defender  was 
appointed  to  represent  defendant  in  the  appeal  in  this  Court.     Such  Appellate 
Defender  has  now  moved  for  leave  to  withdraw  as  counsel  on  appeal  in  accordance 
with  the  precedent  in  Anders  v.    California.    386  U.S.    738.     Tlie  Appellate  Defender 
states  in  his  motion  that  a  careful  examination  of  the  record  supports  his  conclusion 
that  an  appeal  would  be  wholly  frivolous  and  could  not  possibly  be  successful  in  tliis 
case.     The  motion  for  leave  to  withdraw  was  accompanied  by  a  brief  in  support  of 
counsel's  conclusion. 

It  appears  from  the  record  that  on  May  8,  1973.  defendant  filed  a  petition 
for  a  Post-Conviction  Hearing  in  the  Circuit  Court  of  Peoria  County  with  respect 
to  the  conviction  of  defendant  on  February  9,    1972,    in  such  court,   to  which  we  have 


referred.     On  December  12,    1973,   rollowing  a  hearing  at  which  defendant  was 
represented  by  court-appointed  counsel,    the  defendant's  petition  was  denied  on 

the  merits. 

It  was  alleged  in  defendant's  petition  that  he  was  denied  equal  protection 
of  the  laws  by  being  tried  as  an  adult  when  he  was  only  seventeen  (17)  years  of 
age  at  the  time  of  the  commission  of  the  offense  for  which  he  was  later  convicted. 
As  a  basis  for  such  claim,    defendant  Williams  contended  that  Section  2-7(1)  of  the 
Juvenile  Court  Act  of  19  65  (See:  Illinois  Revised  Statutes,    1971,    ch.    37  §702-7(1)  ) 
was  invalid.     The  Act  provided  that  no  boy  under  the  age  of  seventeen  years  or 
girl  under  tlie  age  of  eighteen  years  could  be  prosecuted  under  the  criminal  laws 
of  Illinois  (with  stated  exceptions)  and  such  Act  was  alleged  to  be  sexually  dis- 
criminatory.    In  the  proceeding  in  the  Circuit  Court  on  the  Post-Conviction  petition, 
the  State  of  Illinois  filed  a  motion  to  dismiss  in  which  it  was  asserted  tliat  the  issue 
which  Williams  raised  was  considered  in  People  v.    Pardo,    47  111.    2d  420,    265  N.  E. 
2d  656  (1970),   which  then  upheld  the  constitutionality  of  Section  2-7(1).     The  trial 
court,    following  a  hearing  during  which  the  arguments  of  counsel  were  heard,    denied 
tlie  Petition  on  the  merits  and  cited  People  v.    McCalvin,    55  111.    2d  161,    302  N.E.  2d 
342  (1973)  and  People  v.    McCabe,    15  111.  App.    3d  169,    303  N.  E.  2d  469  (3rd  Dist. , 
1973),  both  of  which  upheld  the  constitutionality  of  the  section. 

The  Illinois  Supreme  Court  recently  considered  ihe  identical  issue  raised  by 
Williams  in  his  Petition  and  found  that  Section  2-7(1)   of  the  Juvenile  Court  Act, 
which  was  challenged  by  defendant  Williams,   was  violative  of  Article  I,    Section  18 
of  tlie  Illinois  Constitution  of  1970,   which  prohibits  sexual  discrimination  by  the  State, 
and  was  therefore  invalid.       People  v.   Ellis,    57  111.    2d  127,    311  N.E.  2d  98  (1974). 

It  is  notable,   however,   tliat  tlie  Supreme  Court  concluded  "...   that  tlie 
effect  of  the  deletion  of  the  invalid  classification  from  the  statute  is  to  render  the 
statute  applicable  to  both  males  and  females  who  were  not  'under  the  age  of  17  years', 
and  that  tlie  failure  to  consider  (the  seventeen-year-old)  defendant  eligible  for 


treatment  as  a  minor  under  its  provisions  did  not  deprive  him  of  equal  proiectiou 
of  the  laws."    57  111.    2d  at  134,    311  N.  E.  2d  at  102. 

Since  Williams  is  in  tlie  same  situation  as  was  defendant  Ellis   in  the  case 
referred  to,    the  Williams  petition  is  without  merit; 

On  the  basis  of  the  record  in  this  cause,   therefore,   we  concur  in  defense 
counsel's  conclusion  that  there  was  no  basis  for  maintaining  an  appeal  in  this  cause 
and  that  the  continuation  of  the  appeal  would  be  wholly  frivolous  and  could  not 
possibly  succeed.     The  judgment  of  the  Circuit  Court  of  Peoria  County  is,   therefore, 
affirmed  and  the  motion  of  the  State  Appellate  Defender  to  withdraw  as  counsel  for 
defendant  Ronnie  Williams    is  allowed. 


Judgment  Affirmed  and 
Withdra\val  Motion  Allo-wed. 
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No.  72-342 

IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
FIFTH  DISTRICT 


Ml' 


>^uy  ib  ;^J/- 


PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff-Appellee, 


vs. 


GRIFFIN  W.  HOWARD, 

Defendant-Appellant . 


CLERK    Af.»E..'.s: 


Appeal  from  the  Circuit  Court  of 
Madison  County. 


Honorable  John  Gitchoff , 
Judge  Presiding. 


PER  CURIAM: 

The  defendant  was  indicted  for  the  offense  of  indecent  liberties  with  a  child 
and  pled  guilty  to  that  charge.    The  State  Appellate  Defender  was  appointed  counsel  on 
appeal. 

The  Appellate  Defender  has  filed  a  motion  pursuant  to  Anders  v.  California, 
386  U.S.  738,  87  S.Ct.  1396,  18  L.Ed.  493,  alleging  that  there  is  no  merit  to  the  ap-:eal 
and  requesting  leave  to  withdraw  as  counsel.    The  defendant  has  been  given  proper  notice 
and  granted  an  extension  of  time  in  which  to  file  documents  supporting  his  appeal;    he  has 
iailed  to  respond. 

We  have  inspected  the  record  and  have  found  no  potential  ground  for  appeal. 
Che  indictment  was  properly  framed  and  the  record  demonstrates  sufficient  compliance  v/ith- 
he  requirements  of  Supreme  Court  Rule  402  in  the  acceptance  of  the  guilty  plea. 

Motion  to  withdraw  allowed;    judgment  affirmed. 

PUBLISH  ABSTRACT  ONLY. 
lUstice  Carter  not  participating. 
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No.   74-37 


IN  THE 
APPELLATE  COURT  OF  ILLINOIS-^ 
FIFTH  DISTRICT 


^V'^^S' 


^^^--.  --■ 


PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff -Appellee , 
vs . 
DELTA  K.  GROVES, 

Defendant-Appellant. 


Appeal  from  the  Circuit  Court  of  the 
First  Judicial  Circuit, 
Williamson  County. 


Honorable  Dorothy  Spomer, 
Judge  Presiding. 


Mr.  PRESIDING  JUSTICE  G.  MORAN  delivered  the  opinion  of  the  court: 

Defendant  appeals  from  a  judgment  of  the  circuit  court  of  Williamson 
County  revoking  her  probation  and  sentencing  her  to  a  minimum  of  one  year 
and  a  maximum  of  three  years  in  the  penitentiary  for  the  offense  of  reckless 
homicide. 

Defendant  does  not  contend  that  the  trial  court  erred  in  revoking 
her  probation  but  contends  only  that  the  maximum  sentence  imposed  is  ex- 
cessive. 

Defendant  pled  guilty  to  the  offense  of  reckless  homicide  and  was 
sentenced  to  a  period  of  two  years  of  probation  pursuant  to  a  plea  agreement. 

Several  months  later  the  State  filed  a  petition  to  revoke  her  probation 
which  alleged  that  she  had  been  convicted  of  the  offense  of  driving  under  the 
influence  of  intoxicating  liquor  and  driving  with  a  suspended  driver's  license. 
She  served  thirty  days  in  jail  for  that  offense. 

Defendant  argues  that  the  trial  court  gave  undue  consideration  to  the  de- 
fendant's later  criminal  conduct  in  imposing  the  maximum  sentence. 

In  the  revocation  of  probation,  two  factors  must  be  considered  before 
sentence  is  imposed:    first,  the  nature  of  the  act  which  lead  to  the  revocation, 
and  second,  the  nature  of  the  offense  of  which  the  probationer  was  originally 
convicted . 


The  first  factor  is  relevant  in  determining  whether  probation  should  be  revoked; 

the  second  is  relevant  to  the  punishment  to  be  imposed  if  probation  is  revoked. 

In  People  v.  Lillie  79  Ill.App.2d  174,  223  NE2nd  716,  at  719,  this 

court  stated , 

"The  purposes  sought  to  be  achieved  by  the  imposition  of  sen- 
tence are  adequate  punishment  for  the  offense  committed,  the  safe- 
guarding of  society  from  further  offenses,  and  the  rehabilitation  of 
the  offender  into  a  useful  member  of  society.    Adequacy  of  the  punish- 
ment? should  determine  the  minimum  sentence,  with  the  maximum  de- 
pendent upon  the  court's  divination  as  to  the  length  of  time  required 
to  achieve  rehabilitation.     79  Ill.App.2d  174 .  " 

Reckless  homicide  is  a  class  four  felony  (111. Rev.  Stat.  ch.  38, 
par.  9-3(d).),  carrying  a  possible  sentence  of  from  one     to  three   years. 
(111.  Re  V.Stat,  ch.38,  par.  1005-8-1  (b)(5)  ). 

On  the  record  before  us  we  are  unable  to  say  that  the  trial  court 
placed  undue  emphasis  on  defendant's  later  contention  in  imposing  sentence. 
In  fact  the  spread  of  from  one  to  three  years  in  sentence  gives  the  parole 
authorities  an  ideal  time  to  supervise  the  defendant's  rehabilitation. 

For  the  foregoing  reasons  the  judgment  of  the  trial  court  is  affirmed 

PUBLISH  ABSTRACT  ONLY 


CONCUR:   EDWARD  C.  EBERSPACHER,  J., 
RICHARD  T.  CARTER,  J. 
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No.  73-417 

IN  THE 
APPELL-sTE  COURT  OF  ILLINOIS 
FIFTH  DISTRICT 


\-yi' 


V^^^cV 


EO?LE  O?  THE  STATE  OF  ILLINOIS, 
Respondent-Appellee , 

s. 

ILYDE  JOHNSON, 

Petitioner-Appellant. 


Appeal  from  the  Circuit  Court  of 
St.  Clair  County. 


Honorable  Harold  O.  Farmer, 
Judge  Presiding . 


ER  CURIAM: 

The  petitioner  was  convicted  of  two  counts  of  the  offense  of  armed  robbery 
1  St.  Clair  County  in  April,  1971 .    He  was  sentenced  to  two  concurrent  terms  of  eight 
D  twenty  years  in  the  penitentiary.     On  August  4,  1972,  this  Court  affirmed  the  petitioner's 
onviction  (People  V.  Johnson,  6  Ill.App.  3d  1003 ,  286  N.E  .2d  380)  . 

On  February  23,  1973,  the  petitioner  filed  a  pro  se  petition  for  habeas  corpus 
1  the  circuit  court  of  St.  Clair  County.    Counsel  was  appointed  to  represent  the  petitioner 
nd,  after  argument  on  the  merits  of  the  petition,  the  People's, motion  to  dismiss  was 
ranted.    Petitioner  appeals  from  that  decision. 

The  State  Appellate  Defender,  appointed  as  counsel  on  appeal,  has  filed  a 
lotion  and  memorandum  pursuant  to  Anders  v.  California,    386  U.S.   738,  87S.Ct.  1369,  ' 
Is  L.Ed. 2d  493,  alleging  that  there  is  no  merit  to  the  appeal  and  requesting  leave  to  with- 
raw.    The  petitioner  has  been  given  proper  notice  of  the  motion  and  granted  an  exterrsion 
f  time  in  which  to  file  documents  supporting  his  appeal;    he  has  failed  to  respond. 

We  have  examined  the  record  and  have  found  no  jurisdictional  or  constiitutional 
efect  in  the  indictment  or  elsewhere  in  the  proceedings,  and  no  showing  of  any  subsequent 
appening  which  would  entitle  the  petitioner  to  the  relief  sought. 

Motion  to  withdraw  allowed;    judgment  affirmed. 

PUBLISH  ABSTRACT  ONLY, 
.istice  Carter  not  participating. 
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No.  74-45 


IN  THE 

APPELLATE  COURT  OF  ILLINOIS 

FIFTH  DISTRICT 


K Ui 


tIFfH    0;,i,:i'-:t 


VICTORIAN  INNS,  INC., 

Plaintiff -Appellant, 

vs . 

JOHN  Ro  BENDA,  d/b/a  TOWN  & 
COUNTRY  MOTEL, 

Defendant-Appellee . 


Appeal  from  the  Circuit  Court  of 
Alexander  County,  Illinois. 


Honorable  M.  P.  O'Shea, 
Presiding  Judge. 


MR.  JUSTICE  EBERSPACHER  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  judgment  entered  by  the  circuit  court  of  Alexander 
County,  granting  the  defendant's  motion  for  judgment  at  the  conclusion  of  plaintiff's 
case,  tried  to  the  court. 

Plaintiff,  Victoria  Inns,  Inc.,  in  October,  1972  sold  to  the  defendant,  John  R. 
Benda  doing  business  as  Town  and  Country  Motel,  20  rooms  of  used  motel  furniture 
at  $200  per  room,  or  a  total  of  $4000.    By  the  terms  of  the  agreement  the  defendant 
was  to  pay  in  cash  as  each  quantity  of  rooms  was  picked  up  by  him.    The  evidence 
shows  that  each  "room"  of  furniture  consisted  of  two  sets  of  box  springs  and  mat- 
tresses, two  bed  frames,  two  lounge  chairs,  one  v/edge  table,  one  long  headboard, 
one  desk  and  chair,  one  luggage  rack,  one  large  and  one  small  lamp,  and  one  roll 
of  carpet.    Plaintiff  did  not  reserve  title  to  the  furniture  or  any  security  interest 
therein.  "   ' 

In  four  or  five  separate  trips  prior  to  December  6,  1972,  defendant  picked  up 
all  of  the  furniture  except  the  lamps  and  placed  it  in  the  rooms  of  his  motel.    By 
various  payments  he  paid  a  total  of  $28 OC-    and  does  not  deny  that  he  is  indebted  to 
plaintiff  in  the  amount  of  $12  00.    In  the  last  week  in  February,  1973  plaintiff 
contacted  the  defendant  with  reference  to  the  balance  due  of  $1200,  at  which  time 


defendant  promised  to  pay  the  balance  by  March  6,  and  plaintiff  presented  defendant 

with  a  statement  or  invoice  in  the  following  form; 

"Payable  to:    Victorian  Inns,  Inc.,  Post  Office  Box  603,  Cape 
Girardeau,  Missouri  53701.  , 

Date:    Decembers,  1972. 

Mr.  John  Banda 

Address:    Town  and  Country  Motel,  East  Cape,  Illinois. 

Description:    Balance  due  on  twenty  (20)  rooms  of  furni- 
ture purchased  from  Holiday  Inn. 

Amount:    $1,200.00. 

Mr.  Banda:    Please  be  sure  to  make  your  check  payable 
to  VICTORIAN  INNS,  INC.  —  for  this  billing. 

These  statements  will  be  oaid  no  later  than  Tues .  '; 


3/6/73  or  furniture  will  be  picked  up. 

John  R.  Benda" 
With  the  exception  of  that  part  italicized  it  was  typed;  the  last  paragraph  was  written 
by  plaintiff's  agent  after  defendant  had  agreed  to  pay  the  balance  on  March  6  and  the 
signature  was  that  of  defendant,  although  the  defendant  by  his  answer  alleged  that 
the  last  paragraph  was  not  handwritten  on  it  at  the  time  he  signed  it.    A  copy  of  the 
statement  or  invoice  was  attached  to  the  complaint  in  this  cause,  but  it  was  not 
introduced  into  evidence.     There  is  no  evidence  that  any  consideration  was  paid  or 
promised  for  it.    The  instrument  obviously  did  not  pass  title  to  plaintiff. 

On  March  30,  1973  an  agent  of  plaintiff  served  upon  a  woman  who  represented 
that  she  was  a  restaurant  manager  and  in  charge  of  defendant's  motel  property  in  his 
absence,  a  written  demand  addressed  to  defendant  "for  the  return  of  seven  (7)  rooms 
of  furniture  which  you  agreed  in  writing  would  be  paid  for  no  later  than  March  6, 
1973,  or  in  lieu  thereof,  would  be  returned  to  the  undersigned." 

Thereafter  plaintiff  filed  its  complaint  alleging  that  defendant  had  in  his 
possession  at  his  motel,  property  of  plaintiff  consisting  "of  seven  (7)  rooms  of  m.otel 
furniture,  each  room  containing  a  table,  three  (3)  chairs,  dresser,  mirror,  table 
lamp  and  bed."    The  complaint  further  alleged  the  demand  above  referred  to,  and 
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refused  to  return  or  allow  plaintiff  to  pick  up  the  furniture  and  pled  the  statement  or 
invoice-    Plaintiff  allecfed  damage  in  the  amount  of  $5000  for  wrongful  detention  and 
injury  and  damage  to  the  property  and  demanded  judgments  for  "the  recovery  of 
possession  of  said  goods  and  chattels  and  $5000  damages  for  their  detention." 

Thereafter  the  defendant  filed  his  motion  to  dismiss  and  motion  to  strike.    The 
motion  to  dismiss  was  based  upon  the  plaintiff's  failure  to  file  a  cost  bond  as  the 
plaintiff  was  not  a  resident  of  the  State  of  Illinois .    The  plaintiff  posted  bond  and  the  ■ 
motion  was  apparently  not  heard.    The  defendant's  motion  to  strike  was  heard  and 
denied;  a  part  of  the  basis  of  the  motion  to  strike  was  that  the  complaint  was  a 
hybrid  complaint  and  that  the  plaintiff  had  not  complied  with  the  applicable  sections 
of  the  Uniform  Commercial  Code.     The  defendantsubsequently  filed  his  answer  denying 
the  allegations  of  the  plaintiff's  complaint  and  setting  forth  the  affirmative  defense 
that  the  plaintiff's  invoice  dated  December  6,  19  72  was  not  a  true  and  correct  copy 
of  the  invoice  that  the  defendant  signed.     The  defendant  asserted  that  those  writings 
"are  not  in  the  handwriting  of  Defendant  and  were  not  on  said  invoice  at  the  time  he 
signed  same,  and  said  words  were  written  on  said  invoice  without  the  knowledge, 
consent  or  authority  of  Defendant." 

The  issue  is  whether  the  plaintiff  is  entitled  to  the  relief  sought.    The  defend- 
ant does  not  deny  owing  the  plaintiff  for  the  furniture.    The  plaintiff  has  not,  hov/ever, 
sued  for  the  money  due.    The  plaintiff  instead  brought  this  action  for  "judgment  against 
Defendant  for  the  recovery  of  possession  of  said  goods  and  chattels,  and  $5,000.00 
damages  for  this  detention."    The  evidence  also  showed  that  the  sale  was  an  outright 
sale  with  no  attempt  by  the  plaintiff  to  reserve  any  security  interest  or  conclude  the 
agreement  by  some  conditional  sale  contract  or  variations  thereon.    What  the  plaintiff 
urges  is  that  the  handwritten  words  on  the  invoice  give  him  the  right  to  possession 
of  seven  rooms  of  furniture  out  of  the  20  obtained  by  the  defendant.    The  discrepancy 
between  seven  rooms  of  furniture  claimed  and  the  $1200  demanded  is  not  explained. 
Furthermore,  there  is  not  sufficient  evidence  in  the  record  from  which  monetary 
damages,  as  claimed,  could  be  determined. 
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The  plaintiff  has  urged  that  the  trial  court  erred  In  granUng  the  defendant's 

.,        J.       ,.       .      ^1 1  __r.,_-,i  4-„ .v,*  *4-  p,  nr^ifj  -t-^i^i       Thp  n^ai"^"^■•^f  Gon*"erds  that 

motion  for  dismissal  and  teiasai  tw  yx^nu  ^.t  a  n^//  xr^-*.     i-it.  jj^cx...^-i  ^uu.^i.. —  — l 

the  handwritten  "agreement"  between  the  parties  as  allegedly  set  forth  on  the  invoice 

specifying  that  the  goods  would  either  be  paid  for  by  a  certain  date  or  "picked  up" 

gives  the  plaintiff  a  right  to  possession  when  the  payment  was  not  made  as  of  the 

specified  date.  .  :         .  ' 

Plaintiff,  by  its  counsel,  advised  the  court  in  its  opening  statement,  that 
"this  is  an  action  for  claim  and  delivery  which  is  a  common  law  origin  of  the  replevin 
actions"  and  the  elements  "are  much  the  same  as  replevin  except  of  course  that  no 
bond  is  required  nor  affidavit  and  the  property  remains  in  the  hands  of  the  defendant." 
The  case  was  obviously  presented  on  that  basis  and  at  no  place  in  the  record  is  'iie 
detinue  mentioned.,    The  plaintiff  would  now  label  the  cause  of  action  as  one  in 
"Detinue."    This  action  has  been  defined  in  66  AmJyr.Zd  Replevin  S160  as,  "a 
possessory  action  having  for  its  object  the  recovery  of  'specific  personal  property  and 
damages  for  its  detention.    At  common  law  an  acUon  of  detinue  would  be  for  the 
recovery  of  specific  personal  property  unlawfully  detained,  or  its  value,  and  for 
damages  for  its  detention."    (emphasis  ours)  • 

As  stated  in  Gary  Acceptance  Corp.  y.  Napilillo,  86  Ill.App.2d  257,  261, 

230  N.E.2d  73: 

"The  gist  of  an  action  in  detinue  is  that  the  Defendant  is  wrong- 
fully in  possession  of  personal  property  which_be3£n2S_lo_the 
Plaintiff.    There  is  nothing  to  show  that  the  finance  company  had 
any  interest  in  the  personal  property  located  in  the  Defendant's 
home.    Plaintiff's  claim  against  Defendant  was  a  personal 
debt.  *  *  *"     (emphasis  ours)  * 

A  case  cannot  be  tried  on  one  theory  in  the  trial  court  and  on  another  in  the 
reviewing  court.     (Chicago  T.  &  T.  Co.  v.  De  Lasaux,  336  111.  522,  529;  Nielsen  v. 
Duyvejonck,  94  Ill.App.  2d  224,  230;  Blanchard  v.  Lewis,  414  HI.  515,  521.) 
Plaintiff  admits  that  the  statutory  requirements  for  maintaining  a  replevin  action 
were  not  followed. 

It  is  clear  that  title  to  the  goods  in  question  passed  upon  the  sale  in 
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October,  1972.    It  is  not  clear  that  even  with  the  pleadings  and  evidence  being 
constrned-most  favorably  for  the  plaintiff  that  they  are  sufficient  to  give  any 
possessory  interest  in  the  goods  to  the  plaintiff.    Therefore,  "A  judgment,  however, 
may  be  sustained  by  any  argument  and  on  any  basis  appearing  in  the  record  which 
demonstrates  that  the  judgment  was  correct,  even  though  such  objection  or  argument 
had  not  been  advanced  in  the  trial  court."    (Perlman  v.  1st  National  Bank  of  Chicago, 
15  nioApp.3d  784,  793,  305  N.E.2d  236.)    There  is  adequate  evidence  and  law  to 
support  the  judgment  of  the  trial  court.  ;  , 

The  judgment  is  affirmed,       •<   .  •.  '         )>'   ,. 
CREBS  and  CARTER,  JJ,  concur.  ■';'■'-'  . 

■     PUBLISH  ABSTRACT  ONLY 
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73-44  ■ 

UNITED    STATES    OF   AI-IERICA 


State  of  Illinois    ) 
Appellate  Court      )    ss. 
Second  District      ) 


At  a  session  of  the  Appellate  Court,  begun  and  held 
at  Elgin,  on  the  3rd  day  of  December,  in  the  year  of  our 
Lord  bne  thousand  nine  hundred  and  seventy-three,  within  and 
for  the  Second  District  of  Illinois: 

Present  —  Honorable  THOMA.S  J.  MORAN,  Presiding  Justice 
Honorable  GLENN  K.  SEIDENFELD,  Justice 
Honorable  L.  L.  RECHENMACHER,  Justice 

LOREN  J.  STROTZ   ,  Clerk  : 

JOSEPH  C.  DORING,  Sheriff 

BE  IT  REMEMBERED,  that  afterwards,  to  wit:    On 
October  4   1974        ^^^  Opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
follov/ing,  viz: 


No.  73-1^1 


^T-7  -, 
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"^  ^  Ir,  11% 


IN  THE 

APPELLATE  COURT  OF  ILLINOIS 

SECOND  DISTRICT 


1^^ 


ROBERT  JAMES  BAUER,  a  minor 
by  his  next  friend,  Robert  J. 
Bauer,  Jr.,  et  al. , 

Plaintiffs-Appellants , 

V. 

BOARD  OP  EDUCATION  OF  SCHOOL 
DISTRICT  NO.  109,  LAKE  COUNTY, 
State  of  Illinois,  et  al., 

Defendants-Appellees. 


Appeal  from  the  Circuit 
Court  for  the  Nineteenth 
Judicial  Circuit,  Lake 
County,  Illinois. 


MR.  JUSTICE  SEIDENPELD  delivered  the  opinion  of  the  court: 


Plaintiffs  appeal  from  a  dismissal  of  Counts  1  through  27  of 
their  second-amended  complaint.   Counts  28  and  29  were  ansvrered 
and  the  court  found  no  just  reason  for  delaying  the  enforcem.ent 
or  appeal  of  the  order  dismissing  the  first  27  counts.   111. Rev. 
Stat.  1973,  ch.  IIOA,  par.  304. 

Plaintiffs'  complaint  stems  from  a  number  of  incidents  pri- 
marily between  the  principal  of  Maplev;ood  Elementary  School, 
Robert  Kerr,  and  the  minor  plaintiff,  Robert  James  Bauer,  the 
minor  plaintiff's  parents,  Mr.  and  Mrs.  Robert  J-.  Bauer,  Jr.,  and 
eventually  the  plaintiffs'  attorney,  Paul  Hamer .   Other  party  de- 
fendants were  the  Board  of  Education  of  School  District  No.  109, 
Lake  County,  and  William  Fenelon,  superintendent  of  schools  for 
district  No.  109. 

On  appeal,  plaintiffs  claim  that  their  dismissed  counts  stated 
causes  of  action,  that  there  was  no  improper  joinder  of  causes  of 


action  or  parties  In  their  complaint,  that  the  court  erred  In 
denying  amendment  of  the  complaint,  and  that  plaintiffs  are  denied 
a  remedy  In  contravention  of  article  I,  section  12  of  the  1970 
Illinois  Constitution.   Defendants  respond  by  arguing  that  plain- 
tiffs' various  counts  failed  to  state  causes  of  action  either  sub- 
stantively or  by  reason  of  the  various  Immunities  provided  by  the 
Tort  Immunity  Act  (III .  Rev.  Stat .  1973,'  ch.  85,  par.  I-lOl  et  seq.) 
and  the  School  Code  (111 .Rev. Stat .  1973,  ch.  122,  par.  821  et  seq.); 
that  plaintiffs'  second-amended  complaint  was  multifarious;   and 
that  the  trial  court  did  not  err-  in  refusing  leave  to  file  a  third- 
amended  complaint . 

Plaintiffs'  second-amended  complaint,  filed  July  13,  1972, 
contains  allegations  of  essentially  six  occurrences  or  groups  of 
occurrences  from  which  the  29  counts  are  derived. 

Counts  1-6,  brought  on  behalf  of  the  minor  plaintiff  by  his 
father  as  next  friend,  alleged  the  beating  of  the  minor  plaintiff, 
a  ^th  grader  at  Maplewood,  by  defendant  Principal  Robert  Kerr, 
during  school  hours  while  the  plaintiff  was  attending  school  on 
January  22,  1971 •   The  defendants  in  Counts  1-4  are  the  Board  and 
the  Principal  as  an  employee  of  the  Board;   and  in  Counts  5  and  6, 
Kerr  is  sued  individually  as  the  sole  defendant . 

Count  1  alleges  the  duty  of  the  Board  of  Education  of  Scr.ool 
District  No.  109  to  indemnify  its  employees  pursuant  to  section 
10-20.20  of  the  School  Code  (111. Rev . Stat .  1973,  ch.  122,  par. 
10-20.20);   that  the  Board  knew  or  should  have  known  Kerr  was 
prone  to  using  violence;   that  notice  was  given  as  required  by  the 
School  Code;   and  that  plaintiff  was  free  from  contributory  negli- 
gence.  Count  1  requests  compensatory  damages  only. 

Count  2  is  essentially  the  same  as  Count  1  except  it  alleges 
the  acts  of  Kerr  v;ere  deliberate,  vfillful  and  malicious,  and  re- 
quests only  punitive  damages.  — 
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Count  3  is  essentially  the  same  as  Count  2  except  that  It 
states  it  is  brought  under  the  Tort  Immunity  Act  Instead  of  the 
School  Code,   Only  punitive  damages  are  requested. 

Count  4  is  identical  to  Count  1  except  that  it  is  brought 
under  the  Tort  Immunity  Act  and  specifically  alleges  the  Board 
has  v/aived  immunity  for  damages  caused  by  ordinary  negligence  to 
the  extent  of  Its  insurance  coverage  by  reason  of  section  9-103(b) 
of  the -Tort  Immunity  Act.   Compensatory  damages  only  are  requested. 

Count  5  is  against  Kerr  individually  alleging  the  beating  as 
in  Count  1  and  states  the  acts  were  willful  and  malicious  enti- 
tling plaintiff  to  punitive  damages.   The  Count  purports  to  be 
brought  under  the  common  lav;. 

Count  6  is  also  against  Kerr  individually  under  common  law. 
It  deletes  reference  to  willfulness  and  requests  compensatory 
damages  only. 

Counts  7  through  12  relate  to  an  incident  alleged  to  have 
occurred  on  March  10,  1971,  at  3:00  P.M.  at  Maplewood.   Kerr  al- 
legedly refused  to  allow  the  minor  plaintiff  to  leave  his  office 
for  3  hours  after  school  and  refused  to  allow  the  plaintiff  to 
call  home,  which  acts  were  alleged  to  be  unlav;ful  and  against  the 
minor  plaintiff's  will. 

Count  7  added  the  allegation  that  Kerr  was  prone  to  violence, 
which  the  Board  knew  or  should  have  known;   alleged  "humiliation, 
embarrassment,  fright,  headaches,  upset  stomach  and  nervousness" 
as  damages;   alleged  that  plaintiff  was  not  contributorily  negli- 
gent;  and  alleged  that  the  action  was  brought  under  the  notice 
and  Indemnity  provisions  of  the  School  Code. 

Count  8  is  similar  except  it  alleges  the  acts  were  deliberate, 
vjillful  and  malicious  and  requests  punitive  damages  only. 

Count  9  is  essentially  the  same  as  Count  8  except  it  is  brought 
under  the  Tort  Immunity  Act  and  alleges  Kerr's  acts  were  not  in  the 
enforcement  or  execution  of  any  law. 


■3- 


p      Count  10  requests  compensatory  damages  alleging  the  Board's 
insurance  waived  its  Tort  Immunity  Act  immunities. 

Count  11  is  against  Kerr  individually  under  the  cormnon  law 
and  requests  punitive  damages  for  his  deliberate  and  malicious 
conduct . 

Count  12  is  against  Kerr  individually  under  the  common  lav; 
requesting  only  compensatory  damages. 

Counts  13-18  concern  treatment  of  the  minor  plaintiff  by 
Kerr  from  March  11th  through  March  16,  1971,  v/herein  it  is  al- 
leged that  plaintiff  was  removed  from  his  regular  classroom;   not 
given  assignments  but  just  told  to  read;   was  not  allov/ed  to  parti- 
cipate in  physical  education  (a  required  subject);   v;as  exposed  to 
the  cold  and  winds  from  outside;   and  was  exposed  to  certain  other 
humiliations  and  opprobrious  language  about  himself  and  parents, 
all  of  which  required  the  plaintiff's  parents  to  remove  the  plain- 
tiff from  school  and  provide  a  private  education  for  him.   This 
course  of  conduct  v/as  characterized  in  the  complaint  as  cruel  and 
unusual  punishment,  an  invasion  of  privacy  and  a  cause  of  grievous 
mental  pain.   The  Superintendent  of  Schools  of  School  District  No. 
109,  William  Fenelon,  alleged  to  have  originated  and  approved  this 
"special  education"  program,  vjas  also  made  a  defendant. 

Specifically,  Count  13  alleged  the  Board  knev;  or  should  have 
known  that  defendants  Kerr  and  Fenelon  conducted  such  "special 
education"  programs  in  the  past;   that  the  negligence  of  Kerr  and 
Fenelon  was  the  proximate  cause  of  damage  to  the  minor  plaintiff 
and  plaintiff  v;as  free  from  contributory  negligence.   The  action 
was  brought  pursuant  to  the  indemnity  and  notice  provision  of  the 
School  Code  and  requested  only  compensatory  damages. 

Count  Ik   is  essentially  the  same  as  Count  13  except  no  refer- 
ence to  mental  suffering  was  made  and  no  negligence  v/as  alleged. 
The  acts  alleged  were  characterized  as  deliberate,  v/illful  and 
malicious,  and  punitive  as  opposed  to  compensatory  damages  were  • 
requested. 


Count  15  is  the  same  as  Count  1^  except  it  vms  brought  under 
the  Tort  Immunity  Act  and  alleges  Fenelon  and  Kerr  were  not  in  the 
execution  ux'  enforcement  of  any  law. 

Count  16  is  the  same  as  Count  13  except  it  was  brought  under 
the  Tort  Immunity  Act  and  alleges  a  waiver  of  immunity  for  ordi- 
nary negligence  because  of  liability  insurance  coverage. 

Counts  17  and  I8  are  against  Kerr  and  Fenelon  Individually, 
requesting  punitive  and  compensatory  damages  respectively. 

Counts  19-22  relate  to  an  alleged  incident  occurring  on  the 
morning  of  September  7,  1971j  at,  the  principal's  office.   There 
Kerr  in  the  presence  of  plaintiff's  teacher  allegedly  threatened 
to  punch  the  plaintiff;   called  him  a  professional  liar,  and 
(with  a  copy  of  the  original  complaint  in  his  hand)  called  Hamer 
a  "stupid  and  dumb  attorney,  who  sues  everyone,  even  the  Park  Dis- 
trict over  the  use  of  the  tennis  courts". 

Count  19  alleges  numerous  mental  or  emotional  damages  to  the 
plaintiff;   that  the  Board  knew  or  should  have  known  of  Kerr's 
uncontrollable  temper;   that  Kerr  was  not  in  the  execution  of  any 
law;   that  the  acts  were  v;lllful  and  malicious.   Plaintiff  re- 
quested an  injunction  against  intimidation  by  Kerr  in  the  future; 
and  requests  punitive  and  compensatory  damages. 

Count  20  sounds  in  slander  against  the  Board  and  Kerr  or  al- 
ternatively against  Kerr  individually,  and  requests  punitive 
damages . 

Counts  21  and  22  are  brought  by  Hamer  for  slander.   Count  21 
purports  to  request  special  damages;   and  Count  22  requests 
exemplary  damages. 

Counts  23  and  24  brought  by  the  minor  plaintiff's  parents  ■ 
relate  to  allegedly  slanderous  remarks  made  by  Kerr  on  March  11, 
1971j  in  the  presence  of  Robert  James  Bauer  and  William  Bauer  (a 
brother)  about  their  parents.   Kerr  then  allegedly  sprayed  an 
aerosal  stating  that  he  could  not  stand  the  smell  of  the  children. 
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Count  23  purports  to  request  special  damages;   Count  2H   requests  . 
puni'blve  damages.   The  Counts  are  brought  against  the  Board  and 
Kerr,  as  Its  employeoj  jointly,  or  In  the  alternative,  against 
Kerr  Individually. 

Counts  25-27,  brought  by  the  parents  of  the  minor  plaintiff 
against  the  Board  and  Kerr  jointly  or  in  the  alternative  Kerr 
individually,  allege  that  several  letters  written  by  Kerr  on  Janu- 
ary 25,  1971,  January  26,  1971,  and  March  5,  1971,  to  the  plain- 
tiffs and  circulated  to  others,  constituted  an  invasion  of  privacy 
and  libel.   Count  25  alleges  waiver  of  immunity  by  insurance 
coverage  and  requests  compensatory  damages;   Count  26  requests 
punitive  damages;   and  Count  27  for  libel  also  requests  punitive 
damages  and  additionally  alleges  the  Board's  duty  to  indemnify 
under  the  School  Code. 

Counts  28  and  29  are  not  on  appeal.   Count  28  requests  an 
injunction  requiring  the  promulgation  of  visitation  rules,  pro- 
hibiting defendants  from  interfering  with  plaintiffs'  right  to 
visit  their  children  at  school,  and  prohibiting  defendants  from 
cruelly  punishing  and  threatening  their  children.   Count  29  asks 
for  a  declaratory  judgment  invalidating  section  24-24  of  the 
School  Code,  which  relates  to  the  disciplining  of  students.   The 
facts  alleged  in  these  two  counts  relate  to  the  alleged  threats 
and  treatment  of  the  m.inor  plaintiff  by  the  principal  alleged  in 
the  prior  counts  and  also  to  certain  statements  by  the  principal 
concerning  visitation  at  school. 

Defendants'  motion  to  dismiss  and  strike  plaintiffs'  first- 
amended  complaint  contained  numerous  grounds  urged  in  support  of 
dismissal.   One  of  them  contended  that  plaintiffs  had 

"improperly  joined  in  one  lawsuit 
distinct  and  independent  matters" 

and  that  plaintiffs  had 


"attempted  to  unite  in  one  lawsuit, 
distinct  and  disconnected  subject 
matters,  parties,  facts  ***  ." 
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This  same  ground  was  urged  In  a  motion  to  strike  and  dismiss 
Counts  1  through  27  of  plaintiffs'  second-amended  complaint. 

In  dismissing  Counts  l-?7  the  trial  court  ruled.  Inter  alia, 
that  the  complaint  was  a  good  example  of  multifariousness .   Plaln- 
tlffs'  motion  to  reconsider  or  vacate  urged  various  sections  of 
the  Civil  Practice  Act,  including  sections  23,  24  and  44  (111. Rev. 
Stat.  1973,  ch.  110,  pars.  23,  24,  44),  in  support  of  the  joinder 
of  parties  and  causes  in  the  complaint,  and  plaintiffs  suggested 
possible  groupings  of  various  counts  in  the  complaint  which  could 
be  tried  separately  to  avoid  inconvenience  to  the  defendants . 
Plaintiffs'  motion  v/as  denied. 

Sections  23,  24,  and  44  of  the  Civil  Practice  Act  provide: 

"Par.  23.   Joinder  of  plaintiffs.   Subject  to 
rules,  all  persons  may  join  in  one  action  as  plain- 
tiffs, in  whom  any  right  to  relief  in  respect  of  or 
arising  out  of  the  same  transaction  or  series  of 
transactions  is  alleged  to  exist,  v/hether  jointly, 
severally  or  in  the  alternative,  whenever  if  those 
persons  had  brought  separate  actions  any  common 
question  of  law  or  fact  would  arise:   provided,  that 
if  upon  the  application  of  any  party  it  shall  appear 
that  Joinder  may  embarrass  or  delay  the  trial  of  the 
action,  the  court  may  order  separate  trials  or  enter 
any  other  order  that  may  be  expedient.   Judgment  may 
be  given  for  any  one  or  more  of  the  plaintiffs  who 
may  be  found  to  be  entitled  to  relief,  for  the  relief 
to  which  he  or  they  may  be  entitled." 

Par.  24.   Joinder  of  defendants.   (1)   Any  per- 
son may  be  made  a  defendant  v;ho,  either  jointly, 
severally  or  in  the  alternative,  is  alleged  to  have 
or  claim  an  interest  in  the  controversy,  or  in  any 
part  thereof,  or  in  the  transaction  or  series  of 
transactions  out  of  v;hich  the  controversy  arose,  or 
whom  it  is  necessary  to  make  a  party  for  the  complete 
determination  or  settlement  of  any  question  involved 
therein,  or  against  v/hom  a  liability  is  asserted 
either  jointly,  severally  or  in  the  alternative  arising 
out  of  the  same  transaction  or  series  of  transactions, 
regardless  of  the  number  of  causes  of  action  joined. 

(2)   It  is  not  necessary  that  each  defendant  be 
interested  as  to  all  the  relief  prayed  for,  or  as  to 
every  cause  of  action  included  in  any  proceeding 
against  him;   but  the  court  may  make  any  order  that 
may  be  just  to  prevent  any  defendant  from  being 
embarrassed  or  put  to  expense  by  being  required  to 
attend  any  proceedings  in  which  he  may  have  no 
interest. 
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(3)   If  the  plaintiff  is  In  doubt  as  to  the 
person  from  whom  he  is  entitled  to  redress,  he  may 
join  two  or  more  defendants,  and  state  his  claim 
against  them  in  the  alternative  in  the  same  count 
or  plead  separate  counts  in  the  alternative  against 
different  defendants,  to  the  Intent  that  the  ques- 
tion which,  if  any,  of  the  defendants  is  liable,  and 
to  what  extent,  may  be  determined  as  between  the 
parties."   As  amended  by  act  approved  July  19,  1955- 

"Par.  44.   Joinder  of  causes  of  action  and  use 
of  counterclaims"^   (T)   Subject  to  rules  any  plain- 
tiff  or  plaintiffs  may  Join  any  causes  of  action, 
whether  legal  or  equitable  or  both,  against  any  de- 
fendant or  defendants;   and  subject  to  rules  the  de- 
fendant may  set  up  in  his  answer  any  and  all  cross 
demands  whatever,  v;hether  in  the  nature  of  recoup- 
ment, setoff,  cross  bill  in  equity  or  otherwise, 
which  shall  be  designated  counterclaims. 

(2)   The  court  may,  in  its  discretion,  order 
separate  trial  of  any  causes  of  action,  counterclaim 
or  third-party  claim  if  it  cannot  be  conveniently 
disposed  of  with  the  other  issues  in  the  case. 
Legal  and  equitable  issues  may  be  tried  together  if 
no  jury  is  employed." 

These  provisions  of  the  Civil  Practice  Act  v.'ere  designed  to 
liberalize  the  rules  governing  j"oinder  of  parties  at  law  under 
the  common  law  and  Incorporate  the  beneficial  features  of  the 
equity  rules  on  j'oinder  and  apply  them  to  all  actions.   (Jenner 
and  Tone's  Notes  to  S.H.A.,  ch.  110,  par.  24;   Tone  and  Stifler, 
1967  111.  L.F.  209,  216-217;   43  111.  L.  Rev.  at  4l;   Sommers  v. 
Korona  (1964),  54  Ill.App.2d  425,  429.)   Thus  vrhlle  cases  dealing 
with  the  equitable  doctrine  of  multifariousness  may  aid  us  in  our 
interpretation  of  the  above  quoted  provisions  of  the  Civil 
Practice  Act,  vie   prefer  to  analyze  the  joinder  of  parties  and 
causes  sought  to  be  accomplished  in  plaintiffs'  second-amended 
complaint  by  consideration  of  the  requirements  of  the  ISivll  Prac- 
tice Act.   Johnson  v.  Moon  (1954),  3  111. 2d  56I,  566-568;   cf., 
Kronan  Build,  and  Loan  Ass'n  v.  Medeck  (1938),  368  111.  II8,  120- 
121. 

Section  44  provides  for  the  joinder  of  all  claims  a  plain- 
tiff or  plaintiffs  and  a  defendant  or  defendants  may  have  against 
each  other.   Vfhere  there  are  multiple  parties,  the  limitations  of 
sections  23  and  24  must  be  observed.   (Johnson  v.  Moon,  3  111. 2d" 


561,  567;   Opal  v.  Material  Service  Corp.  (1956),  9  Ill.App.2d 
433,  ^^3')      Section  23  contains  two  requirements  where  multiple 
parties  plaintiff  are  sought  to  be  joined  in  one  action:   (1) 
there  must  be  a  single  transaction  or  series  of  transactions  giving 
rise  to  the  claims  involved;   (2)   there  must  be  a  common  question 
of  law  or  fact.   (Rodriguez  v.  Credit  Systems  Specialists,  Inc. 
(197l|)^  17  Ill.App.3d  606,  612.)   The  common  question  or  questions 
of  law  or  fact  must  be  significant;   and  if  a  series  of  trans- 
actions is  involved,  the  transactions  must  be  closely  related. 
City  of  Nokomis  v.  Sullivan  (1958),  l4  111. 2d  4l7,  420. 

In  plaintiffs'  29-count  second-amended  complaint  there  appears 
at  least  six  distinct  transactions  or  groups  of  transactions,  even 
more  numerous  legal  theories,  three  sets  of  plaintiffs,  and  five 
defendants.   Although  the  defendants  are  generally  the  same  in  all 
the  counts  except  that  the  superintendent  is  Joined  either  in  his 
official  capacity  or  individually  in  Counts  13-18  and  28  and  29, 
and  section  24(2)  does  not  require  each  defendant  be  interested  as 
to  every  cause  alleged  or  as  to  all  the  relief  prayed  for,  the  com- 
plaint fails  to  meet  the  two-pronged  requirement  of  section  23. 
Counts  1-20  are  brought  on   behalf  of  the  minor  plaintiff  and  are 
based  on  at  least  four  separate  transactions:   the  alleged  beating 
on  January  22,  1971;   the  detention  on  March  10,  1971;   the  "spe- 
cial education"  program  of  March  11th  through  March  l6,  1971;   and 
the  alleged  defamation  and  threats  of  September  7,  1971-   Counts  21 
and  22  are  brought  by  the  plaintiffs'  attorney  for  an  alleged  defa- 
mation v;hich  also  occurred  on  September  7j  1971-   Counts  23  through 
27,  brought  by  the  Bauers  are  based  on  two  further  transactions: 
an  alleged  defamation  of  March  11,  1971,  and  certain  letters  dated 
January  25th  and  26th  and  March  5,  1971-   Counts  28  and  29,  also 
brought  by  the  Bauers,  allege  a  number  of  the  already  alleged  trans- 
actions plus  certain  facts  relating  to  visitation  not  otherv/ise 
pleaded.  • 


The  transactions  alleged  involving  the  three  sets_  of  plain- 
tiffs are,  for  most  of  the  counts,  distinct.   The  alleged  slander 
of  attorney  Hamer  took  place  at  a  different  time  and  has  little 
directly  to  do  with  the  alleged  assault  and  battery,  false  im- 
prisonment, or  special  education  program  which  form  the  basis  for 
counts  1-18  brought  on  behalf  of  the  minor  plaintiff;   and  none 
of  these  transactions  relate  directly  'to  or  are  a  necessary  part 
of  the  actions  constituting  the  alleged  libel,  slander  and  inva- 
sion of  privacy  of  the  minor  plaintiff's  parents.   While  all  these 
transactions  v:ould  appear  from  the  pleadings  to  be  the  result  of 
and  center  around  escalating  difficulties  between  the  parties 
originating  from  disciplinary  responses  to  the  minor  plaintiff's 
behavior  at  school,  such  a  general  and  attenuated  background  re- 
lationship does  not  make  the  transactions  a  "series  of  trans- 
actions" as  that  phrase  is  used  in  section  23.   This  is  not  a 
continuous  series  of  explosions  (Opal  v.  Material  Service  Corp., 
9  Ill.App.2d  ^33;   Baker  v.  Healy  Co. ,  (1939),  302  Ill.App.  634) 
or  pollutions  (City  of  Nokomis  v.  Sullivan,  l4  111. 2d  4l7;    ■  '   - 
Thomas  v.  Ohio  Coal  Co.,  (1916),  199  Ill.App. 50)  which  are 'diffi- 
cult or  impossible  to  separate  for  purposes  of  fixing  liability 
from  particular  incidences  by  particular  offenders.   The  instant 
case  Involves  transactions  not  only  separate  in  time  but  also  in 
character,  and  in  the  quality  or  type  of  injury  suffered  by  the 
plaintiffs.   The  transactions  involved  in  plaintiffs'  second- 
amended  complaint  are  not  closely  enough  related  to  constitute  a 
series  of  transactions  allowing  joinder  of  the  three  sets  of  plain- 
tiffs in  one  action.   Schroeder  v.  Busenhart  (I967),  80  Ill.App. 2d 
^^31,  439-440;   Sommers  v.  Korona;  54  Ill.App. 2d  425,  434-436. 

The  numerous  causes  brought  by  the  several  plaintiffs  are,  for 
the  most  part,  also  lacking  in  significant  common  questions  of  law 
or  fact.   The  requirement  of  significance  is  important  (Opal  v. 
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Material  Service  Corp.,  9  Ill.App.3cl  ^133,  '1^8),  and  it  is  lacking 
in  th--:;  Instant  case. 

In  the  instant  case  the  causes  of  action  are  generally  legally 
distinct:   assault  and  battery,  false  imprisonment,  cruel  punish- 
ment, slander  and  injunction   by  the  minor  plaintiff;   invasion  of 
privacy,' libel,  slander  (based  on  different  words)  and  injunctive 
and  declaratory  relief  by  the  parents;'  and  slander  (based  on 
different  words)  by  Hamer.   Although  there  are  some  common  ques- 
tions regarding  the  different  immunities  granted  under  the  Tort 
Immunity  Act  and  the  indemnity  provisions  of  the  School  Code,  these 
questions  are  by  no  means  common  to  every  count  or  type  of  cause  of 
action.   Many  counts  are  based  on  the  common  law;   some  request 
punitive  damages  only  which  involve   section  2-102  of  the  Tort 
Immunity  Act,  others  only  compensatory  damages;   some  allege  insur- 
ance v;aiver,  others  do  not;   some  allege  indemnity,  others  do  not; 
some  actions  have  particular  immunities,  others  do  not  (e.g.  Libel 
and  Slander,  sec.  2-107);   and  some  actions  do  not  Involve  immunity 
or  indemnity  at  all,  e.g.  injunctive  and  declaratory  relief.   '  ' 

Although  the  parties  defendant  are  generally  the  same  and 
there  might  be  overlapping  factual  background  circumstances  among 
the  various  causes  of  action,  the  important  or  controlling  ques- 
tions of  fact  are  distinct  and  dependent  upon  the  separate  trans- 
actions and  particular  types  of  causes  of  action  involved.   For 
example  there  are  very  few  material  facts  common  to  Hamer 's  slander 
actions  and  the  minor  plaintiff's  false  imprisonment  actions.   For 
the  most  part,  the  common  fact  questions  v;hen  compared  with  all  of 
the  fact  questions  which  must  be  determined  in  each  of  the  plain- 
tiff's causes  of  action  are  not  of  such  comparative  v/eight  or  im- 
portance as  to  justify  the  joinder  which  is  sought  to  be  vindicated 
here . 


-11- 


Our  analysis  has  primarily  dealt  with  the  improper  joinder 
of  plaintiffs  under  Rule  23  of  the  Civil  Practice  Act.   From  this 
it  appears  the  trial  court  to  effect  proper  joinder  of  parties  was 
correct  in  dismissing  counts  1-22,  v/hich  involved  separate  plain- 
tiffs and  transactions  and  retaining  for  adjudication  counts  28 
and  29,  brought  by  the  Bauers  (111  .Rev. Stat .  1973,  ch.  110,-  par. 
26;   ^3  111.  L.  Rev.  ^1,  at  ^3  n.  9  and  accompanying  text;   see 
e.g.,  Rodriguez  v.  Credit  Systems  Specialists,  Inc.,  17  Ill.App. 
3d  606.)   No  request  or  submission  was  made  by  plaintiffs  for  the 
retention  of  different  counts  to- effectuate  proper  joinder  in 
place  of  those  retained  by  the  court.   By  retaining  counts  28  and 
29  the  court  did  not  impermissibly  dismiss  the  entire  complaint. 

The  question  remains,  hov;ever,  whether  the  court  properly 
dismissed  Counts  23-27  which  also  were  brought  by  the  Bauers  as 
plaintiffs.   Although  Counts  23-27  join  as  defendants  the  Board 
and  the  principal,  or  in  the  alternative  Kerr  individually,  and 
Counts  28  and  29  join  the  Board,  and  the  principal  and  the  super- 
intendent only  in  'their  official  capacities  as  party  defendants,  ''  "■' 
we  have  previously  noted  that   subsection  24(2)  does  not  require 
each  defendant  be  interested  as  to  all  the  relief  requested  or 
every  cause  included  in  the  proceedings.   Subsection  24(1),  hov;- 
ever,  retains  the  series  of  transactions  requirement  that  section 
23  contains  and  on  this  ground  Counts  23-27  were  properly  dropped 
from  the  remaining  two  counts. 

The  transactions  which  form  the  basis  for  Counts  23-27  are 
alleged  slanderous  utterances  which  took  place  on  March  11,  1971, 
and  certain  letters  dated  January  25th,  26th  and  March  5th.   Counts 
28  and  29  requesting  declaratory  and  injunctive  relief  are  directed 
to  alleged  difficulties  in  visitation  and  to  the  alleged  mistreat- 
ment of  the  minor  plaintiff.   The  only  transactional  overlap  between 
the  dismissed  counts  and  the  retained  counts  is  an  allegation  in  the 
retained  counts  that  a  letter  of  January  26,  1971,  has  some  bearing 
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on  the  Bauers  visitation  rights.   This  same  letter  was  one  of 
sevei-al  upon  which  the  Bauers  based  Counts  25-27,  charging 
invasion  of  privacy  and  libel.   Other  than  this . overlap ,  the 
transactions  which  form  the  basis  of  retained  counts  28  and  29 
are  distinct  and  separate.   Moreover ,  it  has  been  noted  that 
considerations  of  multifariousness,  common  question,  and  "same 
transaction"  are  incapable  of  precise  -definition  so  that  the 
trial  court  is  given  wide  discretion  in  applying  these  tests. 
(Opal  V.  Material  Service  Corp.,  9  Ill.App.2d  ^33,  ^^Q;      Tone  and 
Stifler,  1967  111.  L.  F.  209,  217-)   We  cannot  say  that  the  trial 
court  in  the  case  before  us  abused  its  discretion  in  dismissing 
Counts  23  through  27  as  well  as  Counts  1-22. 

For  the  reasons  stated,  the  judgment  of  the  trial  court  is 
affirmed. 


Affirmed, 


THOMAS  J.  MORAN,  P.J.  and  RECHEMMCHER,  J.  concur, 
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UNITED  STATES  OF  AMERICA 


State  of  Illinois    ) 
Appellate  Court      )    ss, 
Second  District      ) 


At  a  session  of  the  Appellate  Court,  begun  and  held 
at  Elgin,  on  the  3rd  day  of  December,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  seventy- three,  v;ithin  and 
for  the  Second  District  of  Illinois:  ■    . 

Present  —  Honorable  THOMAS  J.  MORAN,  Presiding  Justice 
Honorable  GLENN  K.  SEIDENFELD,  Justice 
Honorable  WILLIAT-l  L.  GUILD,  Justice 
LOREN  J.  STROTZ   ,  Clerk 
JOSEPH  C.  DORING,  Sheriff 

BE  IT  REMEMBERED,  that  afterv/ards,  to  wit:  On 

October  2,  1974          ^^^  Opinion  of  the  Court  v/as  filed  in 

the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  viz:                             .      • 
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IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


.  -^y^  v^^" 


VICTOR  MAGNUS, 


APPELLANT 


-vs- 


SILVENIS   MATTHEWS   and 
FRANCES   ILATTIiEV/S,    his   wife, 

APPELLEES . 


Appeal  from  the  19th 
Judicial  Circuit, 
Lake  County 

Hon.  John  L.  Hughes 
Judge  presiding 


MR.  JUSTICE  GUILD  delivered  the  opinion  of  the  Court: 

The  plaintiff,  Victor  Magnus,  herein  filed  a  forcible  entry 
and  detainer  action  against  the  defendants,  as  tenants,  for 
possession  of  the  premises  in  question.   The  defendants  then  filed 
a  counter-complaint  alleging  that  they  were  not  tenants  but,  in 
fact,  contract  purchasers  of  the  premises.   In  a  bench  trial  the 
trial  court  found  in  favor  of  the  defendants  and  counter-plaintiffs. 
The  ov/ner  of  the  premises,  Victor  T^agnus,  has  appealed. 

The  basic  question  presented  is  whether  the  plaintiff  should 
have  been  allowed  to  amend  his  pleadings  to  assert  the  Statute  of 
Frauds.   The  other  issues  presented  are:  1)  whether  the  unsigned 
Articles  of  Agreement  for  Warranty  Deed  should  have  been  admitted; 
2)  whether  the  court  erred  in  admitting  receipts  for  Traveler's 
Checks  without  determining  the  availability  of  the  original  checks; 
and,  3)  whether  the  court  erred  in  refusing  to  admit  plaintiff's 
Group  Exhibit,  being  cancelled  checks  for  alleged  repairs  to  the 
premises . 

On  May  1,  1966  an  oral  agreement  was  entered  into  between  the 
parties  whereby  the  Matthews  were  to  pay  $85  per  month  to  Magnus 
and,  in  addition,  pay  the  taxes  and  insurance.   Matthews  entered 
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into  possession  of  the  premises.   Magnus,  the  owner,  claims  the 
Matthews  were  tenants;  while  the  Matthews  claim  they  were  contract 
purchasers.   In  the  latter  part  of  1971  the  record  discloses  that 
Magnus  presented  Articles  of  Agreement  for  V/arranty  Deed  to  the 
Matthews  for  the  purchase  of  the  premises  in  question  for  $14,500, 
payable  monthly  at  the  rate  of  $85,  including  interest  at  7%  per 
annum.   The  Matthews  refused  to  sign  this  Agreement.   The  Articles 
of  Agreement  for  Warranty  Deed  tendered  to  the  Matthews  in  1971 
■was  dated  May  1,  1966. 

Both  Mr.  and  Mrs.  Matthews  testified  that  the  oral  agreement 
entered  into  in  1966  was  for  the  purchase  of  the  premises  in 
question  for  the  sura  of  $10,000,  payable  at  the  rate  of  $85  per 
month,  with  no  interest  being  charged.   They  further  testified 
that  the  agreement  was  that  they  v/ere  to  pay  the  taxes  and  insurance 
as  well.   From  1966  to  the  time  of  this  suit  all  payments  were  made, 
including  the  payment  of  the  taxes  and  insurance  by  the  Matthews. 

The  trial  court  found  that  there  was  an  oral  agreement  for 
the  purchase  of  the  premises  and  that  the  amount  of  the  purchase 
price  was  $10,000,  payable  at  the  rate  of  $31,   per  month,  with  no 
interest. 

In  the  counter-complaint  the  Matthews  attached  thereto  a  copy 
of  the  unsigned  Articles  of  Agreement  of  May  1,  1966  for  $14,500 
tendered  to  them  by  Magnus  in  1971.   On  motion  the  unsigned 
Articles  of  Agreement  v/ere  stricken.   At  the  trial,  however,  the 
trial  court  admitted  the  document  "not  so  much  as  to  show  a  written 
contract  but  to  show  the  intention  of  the  parties  at  the  time". 
Subsequent  to  this,  Magnus'  attorney  advised  the  court  that  he  was 
going  to  plead  the  Statute  of  Frauds  as  an  affirmative  defense, 
(111.  Rev.  Stat.,  1971,  ch .  59,  sec.  2).   Accordingly,  when  court 
reconvened  a  week  later,  the  attorney  for  the  plaintiff  moved  to 
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amend  the  pleadings  to  allege  the  Statute  of  Frauds  as  an  afxirm- 
ative  dcfcnsG.   The  trial  court  denied  this  rr.oticn. 

The  testimony  of  Magnus  at  trial  was,  at  best,  confusing. 
Y/hile  he  denied  that  he  entered  into  a  contract  to  sell  the 
property  in  question  to  the  Matthe\vs  in  1966,  he  readily  admitted 
that  he  submitted  the  proposed  contract  for  the  purchase  of  the 
premises  in  1971.   It  is  interesting  to  note  that  the  tendered 
contract  provided  for  monthly  payments  of  $85  to  be  applied 
first  to  interest  at  the  rate  of  7%  per  annum  and  the  balance  to 
principal.   The  interest  on  $14,500  at  1%   per  annum  totals 
$1,015.   The  twelve  monthly  payments  at  $85  per  month  total 
$1,020,  leaving  $5  per  year  applicable  to  principal.   He  testified 
that  he  paid  $9,500  for  the  property  in  question  in  1D64,  however, 
upon  cross-examination,  it  was  disclosed  that  he,  in  fact,  paid 
$4,000  for  the  property  in  1962.   He  further  testified  that  he 
made  improvements  to  the  property  both  before  and  after  the 
Matthews  were  in  possession.   The  amount  of  these  improvements 
v/ere  variously  estimated  by  him.  at  "312,000  to  $13,000"  and 
"$13,000  to  $14,000".   He  admitted   that  the  Matthev.-s  had  made  all 
the  payments  of  $85  per  month  to  the  date  of  suit  and  that  they 
had  paid  the  taxes  and  insurance  on  the  property.   The  Ilatthews, 
in  turn,  testified  that,  subsequent  to  their  possession,  they 
had  made  improvements  on  the  premises,  including  wallboard  in 
the  interior,  a  new  pump,  had  installed  a  lav/n  with  black  dirt  in 
both  the  front  and  back  yards  and  replaced  the  flooring  in  the 
kitchen  and  installed  a  new  sink. 

V/e    turn  first  to  the  admission  of  the  receipts  for  the 
Traveler's  Checks  evidencing  the  $85  per  month  payments.   V/hile 
it  is  true,  as   the  plaintiff  contends,  that  the  originals  of  the 
checks  should  have  been  produced  rather  than  the  receipts,  it  is 
obvious  that  this  is  harmless  error.   The  admission  of  the  receipts 
for  the  Traveler's  Checks  was  really  of  no  consequence  as  Magnus 
admitted  receiving  all  the  $85  monthly  payments  as  they  became  due. 
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Y/e  turn  next  to  the  contention  of  Magnus  that  the  some  84 
checks   totslliR*^  about  G12  000   offered  as  a  gfonn  exhibit  shoulH 
have  been  acbnitted.   The  checks  purported  to  evidence  paymenv  of 
labor  and  materials  expended  on  the  property  in  question  over  a 
period  from  1964  to  1969,   The  defendants  took  possession  in  1966, 
The  checks  in  question  at  no  place  make  any  reference  to  the  premises 
under  consideration  here.   The  trial  court  refused  to  admit  these 
checks  as  a  group  exhibit.   Counsel  for  Magnus  then  queried  him  as 
to  each  check  and  asked  if  it  represented  labor  or  material  for  the 
Matthev/s  property,  to  which,  in  each  instance,  Magnus  replied  that 
it  did.   The  checks  -were  then  offered  and  the  court  observed,  "***I 
still  do  not  think,  in  view  of  the  fact  of  the  number  of  homes  that  he 
owns,  and  in  view  of  the  fact  that  he  thinks  that  these  are  such  and 
such,  that  the  limited  amount  of  identification  that  he  has  given  on 
each  of  these,  that  this  is  sufficient  to  identify  these  checks  v/ith 
this  particular  place."'   '■-Vhether  the  checks  v/ere  admitted  into 
evidence  or  not  is  of  little  import  in  this  particular  situation. 
They  were  considered  by  the  court  and  he  frankly  did  not  believe  that 
they  represented  labor  and  material  furnished  to  the  premises  in 
question.  Vie,    therefore,  find  that  the  refusal  of  the  court  to 
admit  the  checks  was  not  reversible  error. 

The  courts  of  Illinois  have  repeatedly  stated  that  where  there 

are  two  plausible  theories  based  upon  conflicting  testimony,  that 

the  review  court  will  not  substitute  its  judgment  for  that  of  the 

trial  court.   The  Supreme  Court  stated  this  principle  succinctly  in 

Schulenburg  v.  Signatrol,  Inc.  (1967),  37  111. 2d  352,  356,  226  N.E.2d 

624: 

"Although  a  trial  court's  holding  is  always  subject  to 
review,  this  court  will  not  disburb  a  trial  court's 
finding  and  substitute  its  ov.'n  opinion  unless  the 
holding  of  the  trial  court  is  manifestly  against  the 
weight  of  the  evidence,  (citations)   Underlying  this 
rule  is  the  recognition  that,  especially  where  the 
testimony  is  contradictory,  the  trial  judge  as  the 
trior  of  fact  is  in  a  position  superior  to  a  court  of 
review  to  observe  the  conduct  of  the  v/itnesses  while 
testifying,  to  determine  their  credibilitj' ,  and  to 
weigh  the  evidence  and  determine  the  preponderance 
thereof.   T/e  may  not  overturn  a  judgment  merely 
because  we  might  dis:i:ree  with  it  or  might,  had  we 
been  the  trier  of  fan. 3,  have  come  to  a  different 
conclusion." 


I 

In  the  case  before  us  the  trial  c6urt  chose  to  believe  the  testimony 

of  the  defendants  Matthews.   7'e  do  not  find  that  the  finding  of  thw 

trial  court  ..-as  against  the  manifest  v/eight  of  the  evidence. 

YIe   do  not  reach  the  question  as  to  v/hether  the  trial  court 

should  have  allowed  the  plaintiff  to  amend  his  complaint  during  the 

course  of  the  trial  to  plead  the  Statute  of  Frauds.   The  pleading 

of  the  Statute  of  Frauds  would  have  been  to  no  avail  to  the  plaintiff. 

It  is  well  settled  that  where  a  party  has  taken  possession  under  an 

oral  contract  for  the  sale  of  real  estate  and  has  made  improvements 

thereon,  that  this  constitutes  part  performance  so  as  to  remove  the 

bar  of  the  Statute  of  Frauds. 

The  Illinois  Supreme  Court,  in  a  case  factually  similar  to  the 

519, 
instant  case,  Manias  v.  Yeck  (1957),  11  111. 2d  512,/ 144  N.E.2d  596, 

stated: 

"Finding  a  contract  to  exist,  v;e  believe  the  plaintiffs 
have  demonstrated  sufficient  part  performance  to  remove 
the  bar  of  the  Statute  of  Frauds.   Possession  was  taken, 
the  $100  consideration  paid,  and  substantial  improvements 
erected,  (citation)   The  defendants'  argument  that  possession 
was  not  taken  under  the  oral  contract,  but  pursuant  to 
the  rental  agreement,  does  not  square  with  the  facts." 

537-538, 
Likewise,  in  Anastaolo  v.  Radford  (1958),  14  111. 2d  526, /153  N.E.2d 

37,  the  Suprem.e  Court  in  referring  to  the  Statute  of  Frauds  stated: 

"The  statute  is  never  available  as  a  defense  v/here  there 
has  been  sufficient  perform.ance  by  one  party  in  reliance 
upon  the  agreement.  Thus  an  oral  prom.ise  to  convey  land 
will  be  specifically  enforced  in  equity,  notwithstanding 
the  Statute  of  Frauds,  where  the  promisee  has  taken 
possession  of  the  property,  made  valuable  improvements 
nad  has  furnished  consideration  for  the  conveyance." 

In  the  case  before  us  it  is  undisputed  the  defendants  took 
possession  of  the  premises,  made  improvements  thereon,  paid  the  taxes 
and  insui"ance  and  the  trial  court  was  justified,  from  the  facts  pre- 
sented ut  us,  in  finding  that  an  oral  contract  for  the  sale  of  the 
property  in  question  actually  was  entered  into  in  1966.   The  errors, 
if  any,  complained  of  are  harmless  at  best.   T/c  find,  under  the 
authority  quoted  above,  that  the  bar  of  the  Statute  of  Frauds  is 
not  available  to  the  plaintiff  under  the  facts  presented  in  this 
case.   Judgment  of  the  trial  court  affirmed. 
AFFIRMED.       MORAN,  P.J.,  and  SEIDENFELD,  J.,  concur. 
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BE  IT  REMEMBERED,  that  afterv/ards,  to  wit:    On 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff -Appellee 

V. 

ROGER  L.  KNELL, 

Defendant- Appellant 


Appeal  from  the  Circuit 
Court  for  the  17th  Judicial 
Circuit,  Winnebago  County. 


Mr.  JUSTICE  WILLIAM  L.  GUILD  delivered  the  opinion  of  the  court: 
The  defendant  was  found  guilty  of  armed  robbery  on 
November  29,  1958  in  a  jury  trial  in  Winnebago  County.   He  was 
sentenced  to  the  penitentiary  for  a  term  of  3  -  8  years.   This 
conviction  was  affirmed  by  this  court  in  People  v.  Knell  (1970), 
129  111.  App.  2d  9,  262  N.E.2d  291  (Abst.).   (Petition  for  leave 
to  appeal  denied  March  28,  1974  #46324.) 

On  March  3,  1971  the  defendant  filed  a  pro  se  petition 
for  post-conviction  relief.   Counsel  was  appointed  for  defendant 
and  on  December  10,  1971  an  amended  petition  was  filed.   About 
3  weeks  later  first  appointed  counsel  was  granted  leave  to  with- 
draw, and  attorney  William  Balsley  was  appointed.   On  December  23, 
1971  the  amended  petition  was  dismissed,  and  at  the  same  time 
defendant  was  granted  leave  to  file  a  second  amended  petition. 
On  May  4  defendant,  again  pro  se,  filed  a  "Motion  to  Vacate  ■ 
Judgment".   On  May  18  this  motion  was  denied,  but  the  trial  court 
again  granted  defendant's  counsel  leave  to  file  instanter  a 
second  amended  petition  for  post-conviction  relief. 

On  May  25,  19  72  the  second  amended  post-conviction  petition 
was  dismissed  by  the  trial  court  without  an  evidentiary  hearing. 
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On  June  22,  1972  the  second  appointed  counsel  then  filed 
a  motion  for  leave  to  withdraw  as  counsel  for  defendant,  repre- 
senting that  Lhe  defendant  had  threatened  to  sue  him  and  was 
dissatisfied  with  his  services.   Leave  to  withdraw  was  granted 
and  subsequently  the  defender  project  was  appointed  for  the 
purpose  of  this  appeal. 

The  present  attorney  for  the  defendant  now  appears  before 
this  court  on  the  first  amended  post-conviction  petition,  the 
motion  to  vacate  the  dismissal  of  the  first  amended  post-conviction 
petition,  the  motion  to  vacate  the  dismissal  of  the  second  amended 
post-conviction  petition,  and  the  dismissal  of  the  second  am.ended 
post-conviction  petition.   Defendant  alleges  numerous  violations 
of  constitutional  rights. 

Defendant's  notice  of  appeal  is  limited,  however,  to  a 
review  of  the  trial  court's  order  of  May  18,  1972  denying  his 
motion  to  vacate  the  original  order  of  December  23,  1971.   The 
December  23  order  dismissed  the  first  am.ended  petition  for  post- 
conviction relief  without  an  evidentiary  hearing;  no  report  of 
proceedings  is  in  the  record;  and  as  indicated,  on  the  same  day. 
May  18,  the  trial  court  granted  leave  to  the  defendant  at  that 
time  to  file  his  second  amended  petition  for  post-conviction  relief. 
Subsequently,  as  indicated,  this  was  done. 

We  therefore  find  ourselves  confronted  with  an  appeal  from 

the  order  of  May  18,  1972  denying  defendants  motion  to  vacate  the 

the  order  of  December  23,  1971  which  denied  post-conviction  relief. 

However,  as  indicated,  on  May  18th  the  trial  court  allowed  the 

defendant  to  file  another  petition  for  post-conviction  relief. 

Inasmuch  as  we  are  limited  to  consideration  of  the  May  18th  order, 

and  inasmuch  as  the  trial  court  allowed  defendant  to  file  an  amended 

petition  on  that  date,  the  order  of  May  18th  is  not  final  and  is 

second 

not  appealable  as  the  matter  was  still  pending  on  the/amended 
petition. 
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We  must,  therefore,  conclude  that  the  order  of  May  18th  was 
not  a  final  appealable  order,  due  to  the  filing  of  the  second 
amended  petition  for  post-conviction  relief. 

The  court  not  having  found  that  there  was  no  just  reason  for 
delaying  the  appeal  from  the  order  of  May  18,  1972,  and  as  the 
appeal  was  not  from  a  final  order,  the  same  must  be  dismissed. 

DISMISSED. 

Moran,  T.J.  P.J.  and  Seidenfeld  J  Concur 
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UNITED  STATES  OF  AMERICA 


State. of  Illinois    ) 
\ppellate  Court      )    ss. 
Second  District     ) 


At  a  session  of  the  Appellate  Court,  begun  and  held 
at  Elgin,  on  the  3rd  day  of  December,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  seventy-three,  within  and 
for  the  Second  District  of  Illinois: 

Present  —  Honorable  THOMAS  J.  MORAN,  Presiding  Justice 
Honorable  GLENN  K.  SEIDENFELD,  Justice 
Honorable  L.  L.  RECHENMACHER ,  Justice 

.   •  .  _       LOREN  J.  STROTZ   ,  Clerk 

JOSEPH  C.  DORING,  Sheriff 

.BE  IT  REMEMBERED,  that  afterwards,  to  wit:    On 


SEP  24.   1974       "ths  Opinion  of  the  Court  was  filed  in 
's  ofi 
following ,  viz ; 


the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
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IN  THE 

APPELLATE  COURT  OF  ILLINOIS 

SECOND  DISTRICT 


^ 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaint Iff -Appellee, 

V.  • 

RAYMOND  G.  KOHL, 

Defendant-Appellant . 


Appeal  from  the  Circuit 
Court  of  the  Eighteenth 
Judicial  Circuit, 
DuPage  County,  Illinos 


MR.  JUSTICE  SEIDENFELD  delivered  the  opinion  of  the  court: 

The  defendant  vfas  convicted  in  a  bench  trial  of  driving  a 
motor  vehicle  while  license  revoked  (111 .  Rev.  Stat  .  1973,  ch.  95^-2, 
par.  6-303(a)),  and  sentenced  to  seven  days  in  the  county  jail 
with  costs  assessed.   He  appeals. 

The  case  is  before  us  upon  a  stipulated  statement  of  facts 
which  recites  that  defendant  objected  to  the  introduction  of  the 
driving  record  abstract,  and  in  support  of  his  objection  indi- 
cated to  the  court  that  he  desired  to  cite  a  case;   that  the 
court  did  not  allow  counsel  to  argue  his  objection  or  to  name  the 
case;   that  the  driving  record  abstract  was  admitted  into  evi- 
dence;  and  that  the  defendant  was  subsequently  convicted. 

The  sole  issue  raised  is  that  the  court's  refusal  to  allov; 
his  argument  and  citation  of  authority  denied  him  the  effective 
assistance  of  counsel  and  thus  deprived  him  of  due  process  of  law, 

The  defendant  cites  no  authority  in  his  brief  before  this 
court  except  the  reference  to  the  due  process  clauses  of  the 


United  States  and  the  Illinois  Constitutions.   He  does  not  apprise 
us  of  the  citation  he  sought  to  offer  below.   His  sole  argument  is 
that  the  court's  refusal  to  hear  argument  Indicated  that  the  trial 
court  had  either  prejudged  the  case  or  was  biased  "in  some  manner" 
toward  defendant  or  his  counsel.   The  State  answers,  also  without 
citation  cf  authority,  that  whether  to  allov?  counsel  to  present 
argument  on  his  objections  is  a  matter  of  discretion  and  that  no 
abuse  of  discretion  or  denial  of  effective  assistance  of  counsel 
has  been  shown  on  the  record.   We  agree. 

Reviewing  courts  will  not  consider  vague  objections  as  to  the 
admissibility  of  evidence.   (Spencer  v.  Burns  (1952),  4l3  111.  2^0, 
2^9.)   Contentions  referenced  to  an  article  of  the  constitution 
but  without  argument  or  citation  of  authority  are  not  considered 
on  appeal.   Vil.  of  Roxana  v.  Costanzo  (1968),  41  111. 2d  423,  426. 

The  right  to  present  even  a  final  argument  before  a  trial 
court,  alone,  in  a  criminal  case  is  largely  a  matter  of  sound  dis- 
cretion v/hich  will  be  upheld  in  the  absence  of  a  showing  of  prej-- 
udlce.  .   (People  v.  VJesley  (1964),  30  111. 2d  I3I,  134-5;   People 
V.  Manske  (1948),  399  111.  176,  I88.)   Trial  court  error  is  never 
presumed  and  one  who  seeks  to  reverse  a  decree  carries  the  burden 
of  shov^ing  that  it  is  erroneous.   Flynn  v.  Vancil  (I968),  4l  111. 
2d  236,  240;   Anthony  v.  Gilbrath  (194?),  396  111.  125,  127. 

The  record  before  us  is  insufficient  to  show  an  abuse  of  dis- 
cretion in  the  court's  refusal  to  hear  arguments  on  the  admissi- 
bility of  a  particular  item  of  evidence,  and  no  prejudice  has  been 
shown. 

We  therefore  affirm  the  judgment  below. 

Affirmed. 

THOMAS  J.  MORAN,  P.J.  and  RECHENMACHER,  J.  concur. 
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Nos.   54064  and  56419 
RENEE  KAY,  n/k/a  I'tENEE  MARSH, 
Plaintiff -Appellee, 
vs. 

GERALD  KAY, 

Defendant"7vppellant. 


3J> 
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APPEAL  1''}<0M  THE 
CIRCUIT  COURT  OF 
COOK  COUNTY. 


HONORABLE 

L.  SHELDON  BROWN, 

PRESIDING. 


Mr.  JUSTICE  McGLOON  delivered  the  opinion  of  the  court: 

This  is  a  consolidated  appeal  from  orders  entered  in 
the  circuit  court  of  Cook  County,  Divorce  Division.   The 
appeal  is  prosecuted  ££2.  f£  ^^  *^^^  divorced  husband,  Gerald 
Kay.   In  one  of  the  orders  entered  below,  Kay  was  found  in 
contempt  of  court  and  sentenced  to  6  months  in  the  County  Jail. 
In  another  order   entered  at  a  later  date,  Kay  was  barred 
from  visiting  his  two  minor  daughters  until  further  order  of 
the  trial  court.   These  two  rulings  form  the  basis  of  Kay's 
appeal. 

The  appellant's  brief  is  difficult  to  comprehend, 
but  we  have  distilled  from  it  the  following  points  for  review. 
Kay  contends  that  (1)  the  proceedings  leading  up  to  the  con- 
tempt finding  were  not  conducted  in  accordance  with  due  process 
of  law;  (2)  the  evidence  was  insufficient  to  sustain  the  con- 
tempt finding;  and  (3)  the  trial  court  improperly  barred  him 
from  visiting  his  children.   No  appellee's  brief  has  been  filed. 

We  reverse. 

The  relevant  facts  are  as  follows.   On  February  2, 
1971,  Robert  I.  Boehm,  the  attorney  for  the  plaintiff  (Kay's 
former  wife)  filed  a  petition  for  a  finding  of  contempt  against 
Kay.   The  petition  alleged  that  since  1965  Kay  had  been  ha- 
rassing attorney  Boehm  by  filing  a  multitude  of.  petitions  and 
notices  in  the  proceedings,  and  complaints  against  him  with 
the  Chicago  Bar  Association.   The  petition  alleged  that  Kay 
filed  these  papers  with  malice  and  with  the  intention  of  ha" 
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rassing  Bochn^.  and  the  attorneys  in  his  1  nw  firrn.   Copies  of 
two  letters  written  by  Kay  to  Boehin  were  attached  to  the 
petition.   These  letters  allegedly  demonstrated  Kay's  inten- 
tion to  harass   opposing  counsel.   Finally  the  petition  al- 
leged that  Kay  was  making  a  mockery  of  justice. 

On  February  2,  1971,  the  trial  court  held  a  hearing 
on  this  petition.   Present  at  the  hearing  were  Kay  and  a 
partner  from  the  law  firm  representing  his  former  wife.   After 
the  hearing  the  trial  court  entered  a  rule  to  show  cause  why 
Kay  should  not  be  held  in  contempt  of  court  and  set  the  matter 
for  a  hearing  on  March  2,  1971  without  further  notice.   The 
trial  judge  suggested  that  Kay  hire  counsel. 

On  February  25,  1971,  Kay  petitioned  for  a  change 
of  venue  on  the  ground  that  the  trial  judge  v/as  prejudiced 
against  him.   He  also  made  a  demand  for  a  jury  trial  on  the 
contempt  charges.  The  trial  judge  continued  all  matters  until 
March  2,  1971,  but  Kay  failed  to  appear  at  the  hearing  of  that 
date.   He  sent  Walter  Sterczek  who  was  not  an  attorney  to 
represent  him.   Apparently  some  excuse  was  given  for  Kay's 
absence,  but  this  is  unclear  from  the  abstract  of  record.   The 
trial  judge  struck  the  petition  for  a  change  of  venue,  found 
Kay  in  contempt,  and  sentenced  him  to  6  months  in  jail.   The 
abstract  of  record  does  not  disclose  whether  or  not  the  trial 
judge  heard  any  evidence  or  made  any  findings  of  fact. 

The  order  entered  recited,  in  pertinent  part:  "Gerald 
Kay  is  found  to  be,  and  is  hereby  held,  in  contempt  of  court 
upon  the  petition  filed  February  2,  1971,  entitled  'Petition 
for  a  Finding  of  Contempt  of  Court  against  Gerald  Kay'."   No 
other  reference  to  any  specific  contemptuous  acts  was  made 
in  the  order.   An  order  of  commitment  was  entered  on  March  2, 
1971,  directing  the  Sheriff  to  take  custody  of  Kay  until 
September  1,  1971.   Kay  v;as  taken  into  custody  by  the  Sheriff, 
pursuant  to  this  order ^ 
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On  April  2,  1971,  Kay,  through  his  attorneys,  peti- 
tioned the  trial  court  to  vacate  the  order  of  contempt.   In 
response  to  this  motion  the  trial  judge  held  a  hearing  on 
May  4,  1971,  at  which  he  released  Kay  from  custody  on  the 
understanding  that  he  go  to  Illinois  Research  Hospital  for 
psychiatric  treatment.   At  the  hearing  Kay  was  present  and  the 
court  had  before  it  a  report  from  the  court  psychiatrist.  The 
abstract  of  record  indicates  that  no  testimony  was  heard. 

The  order  entered  on  May  4,  1971  barred  Kay  from 
visiting  his  children  until  further  order  of  court  and  barred 
him  from  filing  "any  petitions,  papers  or  documents  of  any 
sort  whatsoever  v;ith  this  court  or  any  court  of  this  land" 
until  further  order  of  court.   Until  this  hearing,  insofar  as 
the  record  indicates,  the  outstanding  visitation  order  was  the 
order  of  April  29,  1970,  restricting  Kay's  visitation  to  the 
first  and  third  Sundays  of  each  month,  between  the  hours  of 
1:00  P.M.  and  6:00  P.M.   It  further  provided  that  one  of  the 
paternal  grandparents  pick  up  the  children  at  the  plaintiff's 
home  and  return  them  at  the ^proper  times. 

On  June  2,  1971  the  trial  court  held  a  hearing  on 
Kay's  progress.   It  appears  that  Kay  had  something  to  do  with 
the  filing  of  papers  in  court,  which  conduct  v/as  ruled  to  be 
a  violation  of  the  previous  order.   The  trial  court  denied 
the  motion  to  vacate  the  contempt  finding  and  again  committed 
Kay  to  the  Sheriff's  custody  to  be  released  on  September  29,  1971, 

It  is  clear  that  the  contempt  order  entered  against 
Kay  on  March  2,  1971  was  for  indirect  contempt  of  court. 
"Indirect  contempts  are  those  in  \>7hich  the  whole  or  an  essen- 
tial part  of  the  contemptuous  acts  occur  out  of  the  presence 
of  the  court."   (People  v.  Javaras  (1972)  51  111. 2d  296,  300, 
281  N.E.2d  670,  672.)   The  gist  of  Boehm ' s  petition  was  that 
Kay  had  written  threatening  letters  to  him  and  had  filed  com- 
pirrints  agains-t  him-  with  the  Chicag-o  Bar  Assaeiatiorr.   Proof 
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of  these  charqes  required  extrinsic  evidence,  produced  pur- 
suant to  proper  notice  and  hearing.  People  v.  Sears  (1971) 
49  111. 2d  14,  31-32,  273  N.E.2d  380,  389-90. 

Indirect  contempt  was  also  charged  in  the  remaining 
portion  of  the  petition  which  accused  Kay  of  harassing  oppos- 
ing counsel  by  filing  a  multitude  of  papers  in  the  trial  court. 
See  People  v.  Andalman  (1931)  346  111.  149,  178  N.E.  412, 
where  direct  contempt  was  found  when  defendant  admitted  in 
open  court  that  he  had  filed  papers  with  the  clerk  of  the  court 
contrary  to  the  court's  order,  and  he  was  summarily  punished. 

Aside  from  the  contempt  charges  being  indirect  con- 
tempt of  court,  which  required  a  proper  hearing,  judging  from 
the  acts  found  contemptuous  and  the  nature  and  purpose  of  the 
punishment  imposed,  it  was  also  criminal  contempt.   "Criminal 
contempt  of  court  has  been  generally  defined  as  conduct  v;hich 
is  calculated  to  embarass ,  hinder  or  obstruct  a  court  in  its 
administration  of  justice  or  derogate  from  its  authority  or 
dignity,  thereby  bringing  the  administration  of  law  into  dis- 
repute."  (People  V.  Javaras,  supra,  at  671.)   The  petition 
alleged  conduct  which  fits  into  this  category,  namely,  harass- 
ment of  opposing  counsel  to  such  an  extent  as  to  constitute  a 
mockery  of  justice.   Abuse  of  opposing  counsel  may  be  so  severe 
as  to  be  contempt  of  court.   People  v.  DeStefano  (1965)  64  111. 
App.2d  368,  385,  212  N.E. 2d  368,  378,  cert,  denied  385  U.S. 
989  (1966) . 

The  nature  of  the  imprisonment,  a  fixed  term  of  6 
months,  is  also  a  factor  which  supports  our  conclusion.   "When 
punishment  is  purely  punitive:  imprisonment  for  a  definite 
term,  fine  for  a  certain  sum  of  money,  the  contempt  is  said 
to  be  criminal."   Board  of  Jr.  College  v.  Cook  County  T.  Union 
(1970)  1.26  Ill.App.2d  418,  428,  262  N.E. 2d  125,  129,  cert. 
denied  402  U.S.  998  (1971). 

V^ithout  addressing  ourselves  to  the  issue  of  whether 
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another  judge  was  required  to  hear  the  contempt  charges,  we 
rest  our  decision  to  reverse  on  the  insufficiency  of  the 
evidence  produced  at  the  hearing.   The  burden  of  proof  in 
criminal  contempt  cases  is  proof  beyond  a  reasonable  doubt  as 
to  both  act  and  intent.  (Peo.  ex  rel.  Chi.  Bar  Assoc,  v. 
Barasch  (1961)  21  111. 2d  407,  412,  173  N.E.2d  417,  420;  City 
of  Chicago  v.  Hart  Bldg.  Corp.  (1969)  116  Ill.App.2d  39,  253 
N.E.2d  496,  cert,  denied  39  8  U.S.  950  (1970).)   In  the  instant 
case  we  find  that  the  evidence  was  insufficient  to  support 
the  criminal  contempt  finding.   The  abstract  of  record  of  the 
contempt  hearing  shows  that  Kay  was  not  present  in  court  and 
indicates  that  the  contempt  finding  was  made  without  the  intro- 
duction of  any  evidence.   The  appellee  has  not  filed  anything 
in  this  court  to  suggest  the  contrary.   Under  these  circum- 
stances we  find  that  the  burden  of  proof  has  not  been  met. 

Even  conceding  that  Kay  did  file  all  the  papers 
mentioned  in  the  petition,  there  was  no  shov/ing  that  he  intend- 
ed to  obstruct  justice,  or  em.barass  or  hinder  the  court  in  the 
administration  of  justice.   (See  People  v.  Bufford  (1971)  132 
Ill.App.2d  417,  270  N.E.2d  550.)   Our  reading  of  the  letters 
from  Kay  to  his  former  wife's  attorneys  is  that  they  are  not 
unequivocal  declarations  of  an  intention  to  harass  .   At  best 
they  are  unclear.   It  may  safely  be  said  that  Kay  has  been  over- 
zealous  and  at  times  overly  defensive  in  acting  as  his  own 
counsel.   On  this  record,  however,  his  conduct  has  not  been 
shown  to  warrant  6  months  in  jail. 

In  passing  we  note  that  the  record  reveals  Kay  has 
burdened  the  trial  court  with  numerous  petitions,  motions  and 
notices  of  appeal.   Some  of  these  papers  have  not  been  prepared 
in . the  proper  legal  form.   Some  have  been  unintelligible  in  part, 
Some  have  contained  matter  which  was  extraneous  to  the  matters 
before  the  court.   In  this  case  an  excuse  can  be  made  for  such 
inappropriate  conduct  in  that  Kay  was  not  an  attorney  and  was 

not  completely  familiar  with  the  rules  of  court.   Even  so  we 
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hereby  note  cur  disapproval  of  much  of  his  condnct^ 

The  other  contention  in  this  appeal  is  that  the  trial 
court  committed  reversible  error  in  its  May  4,  1971  order  in- 
sofar as  it  barred  Kay  from  visiting  his  children  until  further 
order  of  the  court.   It  is  well  settled  that  matters  of  child 
custody  and  visitation  rest  within  the  court's  discretion  and 
that  this  discretion  must  be  exercised  in  the  best  interests  of 
the  child.   Rodely  v.  Rodely  (1963)  28  111. 2d  347,  192  N.E.2d  347. 

In  Illinois  visitation  of  a  child  by  the  noncustodial 
parent  is  favored.   (See  Szczav/inski  v.  Szczawinski  (1962)  37 
Ill.App.2d  350,  185  N.E.2d  375.)   In  certain  cases  courts  have 
allowed  a  temporary  order  denying  visitation  although  the 
record  did  not  warrant  a  permanent  denial  of  visitation.  (Coleman 
v.  Brown  (1973)  13  Ill.App.3d  378,  300  N.E.2d  269;  Malone  v. 
Malone  (1955)  5  Ill.App.2d  425,  126  N.E.2d  505.)   Complete  denial 
of  visitation  is  a  drastic  measure.   Aud  v.  Etienne  (1970)  47 
111. 2d  110,  264  N.E.2d  196. 

A  court  may  modify  the  terms  of  visitation  v;hich  V7ere 
previously  established.   The  party  seeking  a  modification  has 
the  burden  to  show  by  competent  evidence  that  it  is  in  the  best 
interests  of  the  child  to  change  the  terms.   (Keefer  v.  Keefer 
(1969)  107  Ill.App.2d  74,  245  N.E.2d  784.)   In  the  instant  case, 
until  April  2,  1971,  the  outstanding  visitation  order  was  the 
order  of  April  29,  1970.   This  order  granted  Kay  restricted 
visitation.   On  April  2,  1971,  Kay  was  released  from  custody, 
sent  to  Illinois  Research  Hospital,  and  his  visitation  privi- 
leges were  suspended.   That  order  and  the  abstract  of  the 
hearing  show  that  the  only  evidence  \7hich  was  apparently  con- 
sidered at  the  hearing  of  that  date  was  a  report  from  a  psychia- 
trist with  the  Psychiatric  Institute  of  Cook  County.   This 
report  showed  that  Kay  was  in  need  of  psychiatric  treatment 
but  was  not  psychotic  or  certifiable.   Considering  all  the 
circumstances  of  this  unusual  case,  we  believe  that  the  trial 
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court  erred  in  terminating  Kay's  right  to  visitation.   Prior 
to  the  order  of  termination,  Kay  was  permitted  to  visit  his 
children  on  the  first  and  third  Sundays  of  each  month  between 
the  hours  of  1:00  P.M.  and  6:00  P.M.   The  order  further  pro- 
vided that  one  of  the  paternal  grandparents  pick  up  the  chil- 
dren at  the  plaintiff's  home  and  return  them  the  proper  time. 
That  order  of  visitation  is  hereby  reinstated,  provided  however, 
that  the  same  may  be  modified  by  the  trial  court  upon  any  fur- 
ther hearings  as  the  best  interests  of  the  children  may  require. 


Orders  reversed, 


McNamara,  P.J.  and  Mejda,  J.,  concur. 
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DONALD  SHOEMAKER,  et  al. , 

Plaintiffs-Appellees, 

V. 

M.  WALTER  and  GREAT  WESTERN  RAILWAY, 
Defendants, 

MARVIN  WALTER, 

De  f endant-Appe 1 lant . 


Appeal  from  the  Circuit 
Court  of  Cook  County. 

William  M.  Barth,  J. 


MR.  JUSTICE  DEMPSEY  DELIVERED  THE  OPINION  OF  THE  COURT; 

The  plaintiffs.  Donald  Shoemaker  and  Michael  Ghilardi, 
brought  this  action  for  property  damage  and  personal  injury  allegedly 
sustained  while  they  were  business  invitees  of  the  defendant,  Marvin 
waiter.   They  were  awarded  $975.00  and  $5,000.00,  respectively,  by 
a  judgment  entered  upon  a  jury  verdict. 

The  cause  of  action  arose  from  an  accident  which  took  place 
at  Walter's  place  of  business  on  December  8,  1964.   Walter  operated 
a  wholesale  Christmas  tree  business  in  an  unused  portion  of  the 
Chicago  Great  Western  Railway  Company's  Maywood  station.   Trees 
were  sold  in  bundles  from  boxcars  parked  on  a  siding  immediately 
south  of  the  station  platform.   On  the  north  side  of  the  platform 
were  railroad  tracks  which  were  in  active  use.   The  track  bed  was 
about  eight  inches  below  the  platform.   On  December  8th  the  plat- 
form was  covered  with  approximately  six  inches  of  snow.   Shoemaker, 
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a  customer  of  Walter,  drove  his  van  onto  the  platform.   With  him 
were  two  passengers:   Ghilardi,  then  13,  a  newsboy  who  sold  trees 
on  commission  for  Shoemaker,  and  Bob  Morris,  an  acquaintance. 
Shoemaker  and  Ghilardi  selected  trees  from  one  boxcar  and  loaded 
them;  Shoemaker  then  entered  a  second  car  to  make  further  selec- 
tions, while  Ghilardi  returned  to  the  van.   Ghilardi  testified 
that  an  employee  of  Walter  ordered  the  van  moved,  to  make  way  for 
another  customer's  truck.   Morris  got  into  the  driver's  seat  and  as  he 
v/as  maneuvering  the  vehicle,  the  rear  wheels  dropped  to  the  track 
bed  on  the  north  side  of  the  platform,   Morris  tried  to  pull  back 
onto  the  platform  by  rocking  the  van  back  and  forth,  with  no 
success.   During  his  attempt  a  train  passed  by  the  station  and 
collided  with  the  rear  of  the  van.   The  impact  pushed  the  vehicle 
20  feet  or  more  across  the  platform,  where  it  struck  another  truck 
and  came  to  rest.   The  van  was  damaged  beyond  repair.   Ghilardi, 
who  had  remained  in  the  front  seat,  was  thrown  into  the  back  of 
the  vehicle.   He  sustained  severe  bruises,  and  was  hospitalized  for 
nine  days.   He  and  his  mother  testified  that  he  was  unable  to  return 
to  his  normal  activities  for  about  six  weeks,  and  that  he  limped  for 
approximately  six  months  after  the  accident. 

The  plaintiffs'  complaint  named  as  defendants  both  Walter 
and  the  Chicago  Great  Western  Railway  Company.   It  alleged  that 
Walter  by  his  employee  had  negligently  guided  the  vehicle  into  the 
path  of  the  oncoming  train  and  that  the  company  by  its  agents  had 
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willfully  and  maliciously  driven  its  train  into  the  helpless 
van.   At  the  close  of  the  plaintiffs'  case,  the  defendants  pre- 
sented motions  for  directed  verdicts;  only  the  motion  of  the  rail- 
road company  was  allowed.   Walter  offered  no  defense,  and  the 
jury  found  for  the  plaintiffs. 

Walter  filed  a  written  motion  for  a  new  trial  pursuant 
to  section  68.1  of  the  Civil  Practice  Act  (111. Rev. Stat . ,  1969, 
ch.  110,  para.  68.1),  which  listed  three  grounds:   (1)  that  the 
proof  failed  to  conform  to  the  pleadings,  in  that  Walter's  control 
of  the  premises  v/as  not  established,  and  there  was  no  showing  of 
a  duty  to  warn  the  plaintiffs;  (2)  that  the  damages  awarded  were 
excessive;  and  (3)  that  the  grant  of  a  directed  verdict  in  favor 
of  the  railway  company  prejudiced  him  in  the  eyes  of  the  jury. 

On  appeal,  however,  Walter  has  altered  the  grounds  upon 
which  he  bases  his  claim  for  relief  from  the  judgment.   He  now 
contends  that  the  record  neither  provides  evidence  of  a  negligent 
act  nor  shows  that  his  conduct  proximately  caused  the  plaintiffs' 
personal  injuries  or  property  damage.   Specifically,  it  is  asserted 
that  there  was  no  evidence  that  he  or  his  employees  took  part  in 
moving  the  vehicle  or  failed  to  provide  a  safe  place  for  its 
movement,  and  thus  that  no  breach  of  duty  to  the  plaintiffs  was 
shown,  at  least  none  which  could  be  said  to  have  caused  the  collision. 

The  Civil  Practice  Act  states,  "The  post-trial  motion  must 
contain  the  points  relied  upon,  particularly  specifying  the  grounds 
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in  support  thereof...."   lH.Rev.Stat .  ,  1971,  ch.  110,  para.  68.1(2) 
When  a  written  post-trial  motion  is  filed,  errors  not  specified  in 
it  are  waived  on  appeal.   Pere^.jr.J,altimore_A.O^^       (I960), 
24  Ill.App.2d  204,  164  N.E.2d  209.   Because  the  points  raised  in 
the  appellant's  brief  were  not  included  in  his  post-trial  motion, 
they  were  waived,  and  this  court  will  not  now  consider  them.   Since 
those  issues  which  were  assigned  in  the  post-trial  motion  have  not 
been  urged  or  discussed  in  the  appellant's  brief,  they  too  are 
waived.   Ill.Rev.Stat.,  1971,  ch.  IIOA,  para.  341(e)(7);  Rub^^- 
Wavman  (1968),  99  Ill.App.2d  146,  240  N.E.2d  699. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Affirmed. 


McNamara,  PJ. ,  and  Me j da,  J.,  concur. 
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ALL  STATE  LUMBER  COMPANY, 

Plaintiff -Appellee , 

V. 

EDWARD  DELGADO, 

Defendant- Appellant. 
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APPEAL  FROM  THE  CIRCUIT 
COURT  OF  COOK  COUNTY. 


HON.  JAMES  A.  GEOCARIS , 
Presiding . 


Mr.  JUSTICE  GOLDBERG  delivered  the  opinion  of  the  court: 

Edward  Delgado  (defendant)  has  appealed  fron\  a  judgment 
entered  against  him  and  in  favor  of  All  State  Luniber  Company 
(plaintiff)  in  the  amount  of  $150,  after  trial  by  the  court 
without  a  jury. 

Defendant  has  taken  all  steps  required  to  perfect  and 
present  the  appeal  to  this  court  including  preparation  and  fi.l- 
ing  of  the  report  of  proceedings  and  of  the  complete  record  and 
also  the  preparation  and  filing  of  the  necessary  brief  and  argu- 
ment.  All  of  these  matters  were  completed  by  May  1,  19  74;  and, 
since  that  time,  plaintiff  has  failed  to  respond  in  any  manner. 
We  are  presently  in  receipt  of  a  motion  by  defendant  for  sum- 
mary reversal  of  the  judgment  appealed  from.   Notice  was  served 
upon  counsel  for  plaintiff  on  July  2,  1974,  and  no  response  has 
been  filed. 

This  court  has  the  right  under  circumstances  of  this  nature 
to  determine  the  case  on  its  merits  or,  alternatively,  to  re- 
verse the  judgment  appealed  from  because  of  failure  of  plaintiff 
as  appellee  to  comply  with  Supreme  Court  Rule  343(a) ,  (50  111. 
2d  R.  343(a).)   (See  Gibraltar  Corp.  v.  Flobudd  Antiques,  Inc., 
131  111.  App.  2d  545,  269  N.E.2d  515,  leave  to  appeal  denied, 
and  Drovers  Nat.  Bk.  of  Chicago  v.  City  of  Chicago,  13  3  111.  App. 
2d  254,  273  N.E.2d  238.   See  also  Georges  v.  Mallare,  18  111.  App. 


3d  907,  310  N.E.2d  754.)   The  motion  of  defendant  (appellant)  is 
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granted  and  the  judgment  appealed  from  is  summarily  reversed. 
In  taking  this  action,  we  wish  to  make  completely  clear  the 
fact  that  we  have  not  considered  the  matter  upon  its  merits 
so  that  no  criticism  of  the  ruling  of  the  able  trial  judge  is 
involved. 

JUDGMENT  REVERSED. 

BURKE,  J.,  and  HALLETT,  J.,  concur. 


(Abstract  Only) 
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No.  58056 
JULIUS  MATO, 

Plaiixuif  f-Appellant, 

V. 

DONALD  DANN  and  ARMAND  L. 
DANN,  Individually  and  d/b/a 
DANN  BROS.,  INCORPORATED,  an 
Illinois  corporation, 

Defendants-Appellees . 


APPET^  FROM  THE 
CIRCUIT  COURT 
OF  COOK  COUNTY 


HONORABLE 

JOHN  C.  FITZGERALD 

PRESIDING 


Mr.  PRESIDING  JUSTICE  SULLIVAN  delivered  the  opinion  of  the  court, 
as  modified: 

This  appeal  arises  from  the  granting  of  a  judgment  on  the 
pleadings  in  favor  of  defendants  on  plaintiff's  complaint  seeking 
reimbursement  of  attorney's  fees  and  expenses  because  of  defen- 
dant's alleged  negligence  in  failing  to  provide  plaintiff  with 
proper  insurance  coverage. 

The  facts  leading  to  the  initiation  of  the  instant  suit 
began  on  May  11,  1965,  when  plaintiff,  an  insured  of  Security 
Insurance  Company  of  Hartford  ("Security")  sought  to  obtain  a 
change  of  automobile  endorsement  from  defendants,  his  brokers, 
who  were  also  general  agents  of  Security.   Prior  to  this  time, 
plaintiff  had  purchased  insurance  from  Security  through  defen- 
dants to  cover  his  automobile.   The  original  policy  period  was 
from  July  17,  1963  to  January  17,  1964,  v/ith  a  subsequent  re- 
newal extending  plaintiff's  coverage  to  January  17,  1965. 

On  May  11,  1965,  plaintiff  called  defendants'  office  and 
informed  Donald  Dann  that  he  had  replaced  his  old  automobile  with 
a  new  one  and  desired  to  have  identical  insurance  coverage  for  it. 
Donald  Dann  referred  him  to  a  secretary,  who  informed  him  that 
according  to  defendants'  files,  his  automobile  policy  had  lapsed 
for  failure  to  pay  a  renewal  premium  due  in  January,  19  65.   The 
secretary  assured  plaintiff,  however,  that  defendants  would  rein- 
state the  coverage  and  forward  a  confirmation  of  the  new  coverage 
within  a  matter  of  days. 


58056 


On  May  15,  1965,  plaintiff  received  the  following  inforrna- 
tion  from  defendants:   (1)  a  sheet  entitled,  "Endorsement",  dated 
May  14,  1955,  which  stated  that  "[tjhis  endorsement  forms  a  part 
of  your  policy  and  should  be  attached  to  the  same  without  fail"; 
and  (2)  a  sheet  entitled,  "Amendment  of  Declaration",  indicating 
that  it  was  endorsement  No.  2  and  containing  a  description  of  the 
new  automobile  with  the  same  coverage  as  on  plaintiff's  previous 
automobile.   This  endorsement  was  signed  by  the  president  and 
secretary  of  Security  and  by  Armand  Dann. 

In  Jvine,  1965,  plaintiff  was  involved  in  an  automobile 
accident  in  which  both  he  and  his  passenger,  David  Toth,  were 
injured.   During  plaintiff's  convalescence,  representatives  of 
Security  interviewed  him  and  made  assurances  that  he  had  nothing 
to  worry  about  since  he  was  insured  by  them.   Toth  ultimately 
filed  suit  against  plaintiff  in  Lake  County,  but  before  the  reso- 
lution of  that  suit.  Security,  upon  learning  of  the  policy  lapse, 
brought  a  declaratory  judgment  action  in  October,  196  6,  against 
plaintiff  and  Toth  to  determine  if  plaintiff  was  insured  by  it 
at  the  time  of  the  occurrence. 

In  point  of  time,  the  next  legal  activity  occurred  on  May 
11,  1967,  when  plaintiff  filed  a  complaint  in  Cook  County  against 
Donald  and  Armand  Dann,  individually  and  Dann  Bros.,  Incorporated, 
alleging  that  as  the  result  of  their  negligence.  Security  denied 
plaintiff  coverage  for  the  accident  with  Toth  and  therefore  de- 
fendants should  be  liable  for  (1)  any  judgment  entered  against 
plaintiff  in  the  then  pending  Toth  suit;  (2)  attorney's  fees  aris- 
ing out  of  the  defense  of  the  Toth  suit;  and  (3)  attorney's  fees 
arising  out  of  the  defense  of  the  declaratory  judgment  action 
brought  by  Security.   Defendants'  answer  denied  the  essential 
allegations  of  the  complaint. 

While  the  instant  Cook  County  action  remained  pending,  both 
plaintiff  and  Security  filed  motions  for  sximmary  judgment  in  the 
Lake  County  declaratory  judgment  action.   The  trial  court  there 
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entered  judgment  for  Security,  finding  that  no  coverage  existed 
for  plaintiff  at  the  time  of  the  occurrence.   On  appeal,  the 
Appellate  Court  for  the  Second  District,  in  Security  Insurance 
Company  of  Hartford  v.  Mato,  108  Ill.App.2d  203,  246  N.E.2d  685 
(April  7,  1969)  reversed  this  finding  and  held  that  plaintiff  was 
insured  by  Security  as  the  result  of  entering  a  contract  for  in- 
surance with  its  general  agent,  Donald  Dann,  and  for  the  addi- 
tional reason  that  a  lapse  of  16  months  before  filing  its  action 
estopped  Security  from  denying  that  insurance  coverage  existed. 
On  remand,  the  trial  court  entered  judgment  in  favor  of  plain- 
tiff and  Toth  against  Security  for  the  amount  of  Toth's  damages 
which,  at  that  time,  had  been  determined  in  his  separate  action, 
and  judgment  for  plaintiff's  medical  expenses  under  the  policy's 
medical  benefits  provision. 

In  September,  1971,  defendants  filed  a  motion  for  summary 
judgment  in  the  instant  sviit,  and  in  response  thereto,  plaintiff 
asserted  that  there  were  genuine  issues  of  fact  relating  to  the 
damages  suffered  by  him  as  the  result  of  defendants'  alleged  negli- 
gence.  Specifically,  plaintiff  referred  to  the  expenses  and  attor- 
ney's fees  incurred  in  defending  Security's  declaratory  judgment 
suit  and  his  participation  in  the  defense  of  the  Toth  suit.   A 
motion  judge  hearing  defendants'  motion  for  summary  judgment 
treated  it  as  "raising  solely  a  defense  of  prior  action  pending" 
and  after  finding  that  "the  record  of  the  prior  action  in  Lake 
County  is  not  fully  set  out",  denied  the  motion  "without  prejudice 
to  renev7  either  on  prior  action  pending  or  any  other  legal  issue." 

Thereupon,  in  November,  1971,  defendants  filed  an  amend- 
ment to  their  answer,  asserting  the  payment  by  Security  to  Toth  of 
his  judgment  against  plaintiff,  as  well  as  payments  by  Security  of 
plaintiff's  medical  expenses.   In  this  amendment,  defendants  al- 
leged that  the  appellate  court,  having  estopped  Security  from 
disclaiming  coverage,  had  determined  the  issue  that  defendants 
were  in  fact  and  in  law  the  agents  of  Security  and,  therefore, 
that  the  claim  for  attorney's  fees  in  the  instant  case  had  been 
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previously  adjudicated. 

In  the  ongoing  Lake  County  litigation.  Security  filed  a 
third-party  complaint  against  Dann  Bros.,  Inc.  (one  of  the  de- 
fendants here) ,  making  plaintiff  herein  an  additional  defendant. 
The  record  is  incomplete;  however,  it  is  indicated  that  an  order 
was  entered  on  November  9,  1971,  in  which  the  Lake  County  Circuit 
Covirt  denied  a  motion  for  summary  judgment  of  Security  and  granted 
summary  judgment  in  favor  of  Dann  Bros.,  Inc.  against  Security  in 
its  third-party  action.   Security  appealed  from  that  judgment,  and 
the  Appellate  Court  for  the  Second  District,  in  Security  Insurance 
Company  v.  Ma to,  13  Ill.App.3d  11,  298  N.E.2d  725  (July  9,  1973), 
in  reversing,  found  that  questions  of  fact  as  to  liability  remained 
and  remanded  the  matter  to  the  trial  court  for  further  proceedings. 
It  is  indicated  that  this  matter  remains  pending  in  Lake  County, 
but  the  record  fails  to  disclose  the  issues  involved  therein. 

In  June,  1972,  in  the  instant  action,  plaintiff  moved  for 
summary  judgment  on  the  issue  of  liability,  asserting  there  was 
no  material  issue  of  fact  as  to  the  negligence  of  defendants  and, 
in  support  thereof,  alleging  that  the  appellate  court  in  the  first 
of  the  two  aforementioned  appeals  had  fo\ind  that  defendants  were 
negligent  in  their  efforts  to  provide  coverage  for  plaintiff.   In 
their  answer  thereto,  defendants  denied  any  prior  adjudication 
of  its  negligence  and  also  moved  for  judgment  on  the  pleadings, 
alleging  that  the  only  remaining  issue,  that  of  attorney's  fees, 
had  been  adjudicated  by  an  order  of  the  Circuit  Court  of  Lake 
County  entered  January  27,  1972,  on  plaintiff's  counterclaim 
there  for  attorney's  fees,  as  follows:   "It  is  further  ordered 
that  Counter-Plaintiff  Julius  Mate's  claim  for  attorney's  fees 
be  and  the  same  is  hereby  denied."   Defendants  here  have  asserted, 
in  their  answer,  that  because  attorney's  fees  were  denied  by  this 
order  in  plaintiff's  counterclaim  against  Security,  that  they  could 
not  be  collected  from  defendants,  who  were  agents  of  Security. 
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The  trial  court  entered  judgment  on  the  pleadings  in  de- 
fendants' favor  and  conversely  denied  plaintiff's  motion  for  sum- 
mary judgment.   Plaintiff  appeals  from  this  order,  claiming  that 
the  trial  court  erred  in  not  allowing  him  to  recover  attorney's 
fees  and  the  expenses  of  prior  litigation  with  Security,  which  he 
alleges  resulted  from  defendants'  negligence. 
OPINION 

It  appears  to  us  that  at  the  time  the  trial  judge  granted 
defendants'  motion  for  judgment  on  the  pleadings,  the  record  be- 
fore him  showed  (1)  there  had  been  a  Lake  County  declaratory  judg- 
ment complaint  filed  against  plaintiff  by  Security  and  that  plain- 
tiff had  filed  a  counterclaim  therein  for  attorney's  fees;  (2)  the 
counterclaim  had  not  been  presented  to  the  trial  judge,  but  rather 
the  record  before  him  indicated  that  plaintiff  filed  a  motion  for 
summary  judgment  against  Security  and  Dann  Bros.,  Inc.  (one  of  the 
defendants  here)  on  a  counterclaim  to  Security's  third-party  com- 
plaint; (3)  an  order  had  been  entered  in  the  Lake  County  action 
denying  plaintiff's  counterclaim  for  attorney's  fees;  and  (4)  no 
appeal  was  taken  from  that  order.   Thus,  it  appears  the  trial  judge 
found  that  plaintiff  was  barred  from  presenting  the  same  claim  in 
the  instant  case.   However,  by  stipulation  of  the  parties,  the 
record  has  been  corrected  in  this  court  to  reflect  the  fact  that 
the  motion  of  plaintiff  for  summary  judgment  on  his  counterclaim 
in  Lake  County  against  Security  and  Dann  Bros.,  Inc.  v/as  never 
filed  and  that,  in  fact,  Dann  Bros.,  Inc.  was  never  a  counter- 
defendant.   Thus,  the  record  here  now  indicates  that  there  was 
no  prior  adjudication  of  the  claim  of  plaintiff  for  attorney's  fees 
and  expenses  against  any  of  the  defendants  here. 

Defendants  also  contend  that  the  Lake  County  order,  deny- 
ing plaintiff's  claim  for  attorney's  fees  from  Security,  estops 
any  such  claim  against  defendants  here.   If  is  true  that  if  the 
counterclaim  against  Security  was  predicated  solely  on  the  alleged 


-5- 


50056 


negligence  of  its  general  agents,  defendants  here,  then  the  find- 
ing in  favor  of  Security  in  Lake  County  would  have  been  an  adjudi- 
cation that  defendants  were  not  negligent.   In  this  event,  the 
doctrine  of  collateral  estoppel  would  apply  to  bar  plaintiff's 
claim  here.   (Gonyo  v.  Gonyo,  9  Ill.App.3d  672,  292  N.E.2d  591.) 
On  the  other  hand,  if  plaintiff's  counterclaim  against  Security 
was  premised  on  grounds  other  than  the  negligence  of  its  general 
agents,  then  the  finding  in  favor  of  Security  v;ould  not  neces- 
sarily be  a  bar  to  the  claim  of  plaintiff  against  those  general 
agents. 

It  has  been  indicated  by  both  parties  during  oral  arguments 
here  that  the  counterclaim  was  not  premised  on  the  negligence  of 
the  general  agents. 

In  view  of  the  foregoing,  V7e  are  of  the  opinion  that  be- 
cause an  incomplete  record  was  initially  presented  to  the  trial 
court,  the  ends  of  justice  would  best  be  served  by  remanding  this 
action  for  a  hearing  on  the  issues  remaining  on  the  basis  of  the 
additional  and  corrected  information  referred  to  in  this  opinion. 

Reversed  and  remanded. 

BARRETT,  J.  and  LORENZ,  J.  concur. 
PUBLISH  ABSTRACT  ONLY. 
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JULIUS  MATO,  )    "'~~"  t±lX--^         o^/A)io-0 


Plaintiff-Appellant , 


DONALD  DAMN  and  ARMAND  L. 
DANN,  Individually  and  d/b/a 
DANN  BROS.,  INCORPORATED,  an 
Illinois  corporation, 

Defendants-Appellees . 


APPEAL  FROM  THE 
CIRCUIT  COURT 
OF  COOK  COUNTY 


HONORABLE 

JOHN  C.  FITZGERALD 

PRESIDING 


Mr.  PRESIDING  JUSTICE  SULLIVAN  delivered  the  supplemental  opinion 
of  the  court  upon  denial  of  the  petition  for  rehearing: 

While  this  matter  was  pending  in  this  court,  additional 
pleadings  were  filed  from  which  we  are  able  to  determine  that  in 
Security's  declaratory  judgment  action  in  the  Lake  County  Circuit 
Court  against  Mato  (plaintiff  here)  and  Toth,  plaintiff  filed  a 
counterclaim  in  1967  against  Security  v/hich,  eunong  other  things, 
asked  for  attorney's  fees  and  expenses.   It  appears  also  that 
Security  filed  a  third-party  complaint  in  that  Lake  County  action 
against  Dann  Bros.,  Inc.  (one  of  the  defendants  here).   The  con- 
tent of  this  third-party  complaint  does  not  appear  in  the  record 
nor  does  the  date  of  its  filing. 

During  oral  arguments  in  this  court,  plaintiff's  attorney 
represented  (1)  that  a  motion  for  summary  judgment,—  appearing 
from  the  record  here  to  have  been  filed  by  plaintiff  in  the  Lake 
County  proceeding  v/as,  in  fact,  never  filed;  and  (2)  that  al- 
though attorney's  fees  had  been  sought  in  a  counterclaim  against 
Security  there,  no  claim  for  fees  had  been  made  there  against  Dann 
Bros . ,  Inc . 

Subsequent  to  the  oral  arguments,  plaintiff  moved  in  this 
court  to  correct  the  record  to  reflect  that  aforesaid  motion  for 
summary  judgment  was  not  filed,  this  motion  v;as  supported  by  the 
affidavit  of  his  attorney,  and  defendants'  attorney  stipulated 


1/   "To  enter  an  order  of  summary  judgment  on  behalf  of  Julius 
Mato  against  Security  and  Dann  Bros.,  Inc.  pursuant  to  a 
counterclaim  for  suimnary  judgment  heretofore  filed  in  the 
primary  action  by  Julius  Mato  in  accordance  with  the  de- 
cision of  the  Appellate  Court  of  Illinois." 
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that  the  record  should  be  corrected  to  reflect  that  the  motion 
had  not  been  filed,  and  it  was  so  considered  in  our  original 
opinion. 

The  significance  of  the  motion  lies  in  the  fact  that  plain- 
tiff asked  for  summary  judgment  against  both  Security  and  Dann 
Bros.,  Inc.  on  his  counterclaim  for  attorney's  fees  and  expenses 
and  subsequently,  on  January  27,  1372,  the  Lake  County  Circuit 
Court  entered  an  order  which  included  the  following: 

"It  is  hereby  ordered  that  summary  judgment 
be  granted  in  favor  of  the  counter-defendant 
Security  Insurance  Company  of  Hartford  and  against 
counter-plaintiff  Julius  Ma to. 

It  is  further  ordered  that  counter-plaintiff 
Julius  Mate's  claim  for  attorney's  fees  be  and  the 
same  is  hereby  denied. 

It  is  further  ordered  that  the  court  finds  no 
just  reason  to  delay  enforcement  of  appeal  of  this 
order." 

It  was  defendants'  contention  originally  that  the  Lake 
County  order  of  January  27,  1972,  denying  plaintiff's  request  for 
attorney's  fees,  from  which  no  appeal  was  taken,  was  a  bar  to  any 
such  recovery  against  all  defendants  here.   In  our  original  opin- 
ion, we  rejected  this  contention,  holding  there  v/as  no  prior  ad- 
judication in  Lake  County  of  plaintiff's  claims  for  attorney's 
fees  and  expenses  against  defendants.   It  is  now  their  contention 
on  rehearing  that  we  should  reconsider  our  position,  because  the 
aforementioned  motion  for  summary  judgment,  which  on  its  face 
was  directed  against  Security  and  Dann  Bros.,  Inc.,  had  in  fact 
been  filed.   Therefore,  it  contends  the  order  of  January  27, 
1972  v/as  an  adjudication  as  to  both  Security  and  defendants  that 
plaintiff  was  not  entitled  to  attorney's  fees.   Exhibits  attached 
to  the  petition  for  rehearing  establish  that  the  motion  had  been 
filed  on  September  8,  1971. 

We  have  reviewed  the  record  in  the  light  of  the  corrections 
and  additions  mentioned  above,  and  we  initially  note  that  although 
Dann  Bros.,  Inc.  was  a  third-party  defendant  in  the  third-party 
complaint  of  Security,  it  was  never  named  as  a  defendant  by  plain- 
tiff in  his  counterclaim  for  expenses  and  attorney's  fees  against 
Security  in  the  Lake  County  action  in  which  the  January  17,  1972 
order  was  entered.   Furthermore,  it  appears  from  the  record  now 
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before  us  that  on  November  9,  1971,  more  than  two  months  prior 
to  the  order  in  Lake  County  denying  plaintiff's  request  for 
attorney's  fees,  a  motion  by  Dann  Bros,;  Inc.  as  third-party 
defendant,  for  summary  judgment  against  third-party  plaintiff 
Security  was  granted.   This  order  ended  the  involvement  of 
Dann  Bros.,  Inc.  in  that  action. 

Significant  also  are  the  following:   (1)  The  January  27, 
1972  order  granted  a  motion  of  Security  for  summary  judgment  as 
to  the  counterclaim  of  the  plaintiff  there,  and  at  the  same  time 
the  court  denied  plaintiff's  counterclaim  there  for  attorney's 
fees;  (2)  as  we  have  stated  before,  a  plaintiff's  counterclaim 
was  against  Security  only;  (3)  there  is  nothing  in  the  January 
27,  1972  order  which  is  directed  to  Dann  Bros.,  Inc.;  and  (4) 
the  record  before  us  now  indicates  that  the  remaining  defendants 
here,  Donald  Dann  and  Armand  L.  Dann,  as  individuals,  were  not 
involved  in  the  Lake  County  proceedings. 

In  view  of  the  foregoing,  we  adhere  to  our  position  in 
the  original  opinion  that  the  record  discloses  no  prior  adjudi- 
cation of  plaintiff's  claim  for  attorney's  fees  and  expenses 
against  any  of  the  defendants  here,  and  we  deny  the  petition  for 
rehearing. 

The  original  opinion  was  modified  somewhat  without  change 
in  its  effect. 

Opinion  modified. 

Petition  for  rehearing  denied. 

BARRETT,  J.  and  LORENZ,  J.  concur. 
Publish  abstract  only. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff-Appellee, 

V. 

JOHITl^r/   MORALES, 

Defendant -Appellant, 


O 


Appeal  from  the  Circuit  Court 
of  Cook  County^ 


Honorable  Maurice  W.  Lee, 
Judge  Presiding. 


Before  McNainara,  PJ.  ,  Dempsey  and  McGloon,  JJ. 

PER. CURIAM: 

The  defendant,  Johnny  Morales,  was  charged  with  the  offense 
of  theft  in  violation  of  Section  16-l(a)  (1)  of  the  Criminal  Code 
(111. Rev. Stat.  1971,  ch.  38,  par.  16-1 (a) (1) ) .   After  a  bench 
trial,  the  defendant  was  found  guilty  and  sentenced  to  nine  months 
at  the  Illinois  State  Farm,  Vandalia,  Illinois.   On  appeal,  the 
defendant  contends  that  he  v/as  not  proven  guilty  beyond  a  reason- 
able doubt. 

At  the  trial.  Miles  Smith  testified  that  he  is  employed 
at  the  IRS  [Internal  Revenue  Service]  and  formerly  was  a  police 
officer  v;ith  the  Los  Angeles  Police  Department;  that  on  May  11,  1973, 
at  approximately  11:30  P.M.,  he  entered  the  hallv/ay  of  the  building 
in  which  he  lived  at  7615  S.  Coles,  Chicago,  Illinois;  that  two 
men  entered  the  building  ahead  of  him;  that  when  Smith  entered  the 
hallway  to  his  building,  one  man  stood  to  his  left  and  the  defendant 
stood  at  his  right;  and  that  the  man  to  Smith's  left  announced  a 
robbery,  pulled  out  a  weapon,  and  pushed  Smith  to  the  floor.   Smith 
said  he  fell  on  his  right  side  on  the  floor  with  his  head  looking 
up;  and  that  a  man,  whom  Smith  identified  as  the  defendant,  took 
$69  in  cash  from  Smith's  right  pocket  and  a  diamond  ring  from  his 
left  finger.   Smith  stated  he  had  no  trouble  seeing  the  defendant; 
that  he  looked  at  him  during  the  course  of  the  incident  which  took 
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two  or  three  minutes;  and  that  the  lights  in  the  hallway  were 
strong . 

Smith  testified  he  went  upstairs  to  his  apartment  and 
called  the  police;  that  when  the  police  arrived,  Smith  described 
the  attackers  to  them;  that  the  man  who  had  initially  stood  on 
Smith's  left  was  either  a  very  light  negro,  a  Puerto  Rican  or  a 
Mexican,  25  or  26  years  old,  5  feet,  1  or  2  inches  tall  with  bro\m 
or  blondish  hair  which  he  wore  down;  and  that  the  other  man,  v/ho 
went  through  his  pockets,  was  a  dark  negro. 

Smith  said  that  on  June  2,  1973,  he  observed  tv7o  men 
standing  on  the  sidewalk  in  front  of  7609  S.  Coles,  Chicago,  whom 
he  believed  to  be  the  two  men  that  robbed  him  on  May  11th;  that  he 
called  the  police  who  arrested  the  defendant  and  Thomas  King;  that 
he  identified  the  defendant  as  the  man  who  went  through  his  pockets, 
but  could  not  positively  identify  the  other  man  v;ho  held  the  gun 
as  one  of  the  attackers. 

Thomas  King,  who  was  arrested  v/ith  the  defendant,  testified 
that  Police  Officer  Druakulich  told  him  [King]  that  Smith  had 
positively  identified  him  as  one  of  the  two  robbers,  but  could  not 
positively  identify  the  defendant. 

The  defendant  testified  that  on  May  11,  1973,  he  arrived 
at  the  home  of  a  friend,  Henry  Page,  at  about  8:30  P.M.  and  remained 
there  overnight;  that  two  other  friends,  Andre  Litiney  and  Edv/ard 
Page,  together  with  Edward  Page's  wife,  v^7ere  present;  that  he  was 
drinking  and  smoking  marijuana;  and  that  at  about  11:30  P.M.  he 
went  to  sleep  in  a  folding  cot  on  the  back  porch;  and  that  he  was 
out  of  the  presence  of  Page  and  Litiney  for  approximately  3  0  minutes 
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about  9:00  P.M.,  when  he  went  upstairs  to  see  Henry  Page's 
mother.   The  defendant  stated  that  he  awoke  about  9:00  o'clock 
the  next  morning  and  that  he  did  not  leave  the  house  at  any 
time  prior  thereto.   The  defendant  further  stated  that  he  did  not 
take  anything  from  Smith;  and  that  he  was  not  with  Thomas  King 
on  May  11,  1973. 

Henry  Page  and  Andre  Litiney  corroborated  the  testimony 
of  the  defendant  to  the  effect  that  they  were  with  him  from  about 
8:30  P.M.  on  May  11,  1973,  at  7323  Coles  Avenue,  Chicago;  that 
they  were  drinking;  and  that  the  defendant  stayed  there  until 
about  9:30  o'clock  in  the  morning. 

Police  Officer  Druakulich,  called  as  a  rebuttal  witness, 
testified  that  he  arrested  Thomas  King  on  June  2,  1973;  and 
that  he  told  King  that  Smith  said  he  was  not  positive  as  to  whether 
King  coiranitted  the  crime  but  he  was  very  positive  about  the 
defendant.  • 

At  the  close  of  all  the  testimony  the  trial  court  stated 
that  he  believed  the  testimony  of  the  State's  witnesses  and  that 
the  State  had  proved  the  guilt  of  the  defendant  beyond  a  reason- 
able doubt. 

The  defendant  argues  that  the  judgment  should  be  reversed 
because  his  conviction  is  based  "entirely  on  a  [sic]  identifi-- 
cation  made  extremely  tenuous  by  the  surrounding  circumstances, 
the  time  between  the  incident  in  question  and  the  arrest  and 
the  discrepancies  between  the  original  description  of  the  attacker 
and  defendant's  actual  physical  appearance".   The  State  argues 
that  Miles  Smith, the  complainant,  had  ample  opportunity  to  permit 
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him  to  make  a  positive  identification  of  the  defendant;  and  that 
the  testimony  of  the  defendant  and  his  tv/o  alibi  witnesses  v/ere 
"filled  with  improbabilities,  inconsistencies,  vaguenesses,  and 
uncertainties" . 

The  law  is  well  settled  that  the  uncorroborated  identifica- 
tion of  a  defendant  by  a  single  witness  is  sufficient  to  convict 
if  the  testimony  is  positive  and  the  witness  credible,  although 
contradicted  by  the  defendant  or  his  witnesses.   People  v.  McVet , 
7  Ill.App.3d  381,  385,  287  N.E.2d  479;  People  v.  McCray,  12  111. 
App.3d  935,  299  N.E.2d  375;  People  v.  Grey,  14  Ill.App.3d  310,  302 
N.E.2d  473.   Also,  exact  accuracy  in  describing  wearing  apparel 
and  facial  characteristics  of  the  defendant  is  not  necessary  v.'here 
the  identification  is  positive.   People  v.  Miller,  3  0  111. 2d  110, 
195  N.E.2d  694;  People  v.  Brown,  14  Ill.App.3d  242,  302  N.E.2d  161. 

In  the  case  at  bar  the  record  discloses  that  the  lighting 
conditions  at  the  time  of  the  incident  were  good;  that  the  defendant 
stood  over  Smith,  a  former  Los  Angeles  police  officer,  as  he  took 
$69  in  cash  from  Smith's  right  pocket  and  a  diamond  ring  from  his 
left  finger;  that  Smith  looked  at  the  defendant  during  the  course 
of  the  incident  which  took  two  or  three  minutes;  and  that  Smith 
had  no  .trouble  seeing  the  defendant.   Further,  the  trial  judge 
expressly  found  that  he  believed  the  testimony  of  the  State's 
witnesses  and  that  the  State  had  proved  the  guilt  of  the  defendant 
beyond  a  reasonable  doubt. 

The  mere  fact  that  three  weeks  elapsed  between  the  incident 
and  the  time  Smith  again  saw  the  defendant  on  the  street,  identified 
the  defendant  as  one  of  his  attackers  and  caused  his  arrest,  does 
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not  raise  a  doubt  about  the  identification.   People  v.  Bennett, 
9  Ill.App.3d  1021,  1025-1026,  293  N.E.2d  687;  People  v.  Rodgers, 
53  111. 2d  207,  290  N.E.2d  251. 

In  a  bench  trial  it  is  the  responsibility  of  the  trial 
judge  to  determine  the  credibility  of  the  witnesses  and  the  weight 
to  be  given  to  their  testimony,  and  unless  the  evidence  is  so 
unsatisfactory  as  to  raise  a  reasonable  doubt  of  the  defendant's 
guilt,  the  finding  of  the  trial  judge  will  not  be  disturbed. 
People  V.  Catlett,  48  111. 2d  56,  268  N.E.2d  378;  People  v.  Bracey, 
129  Ill.App.2d  57,  262  N.E.2d  748;  People  v.  Brown,  14  Ill.App.3d 
242,  302  N.E.2d  161.   The  trial  court  chose  to  believe  Smith,  who 
positively  identified  the  defendant  as  one  of  the  attackers,  and 
its  decision  should  be  affirmed. 

The  defendant  also  argues  that  this  Court  should  not  dis- 
regard the  alibi  testimony  v/here  the  sole  and  only  evidence 
contradicting  it  rests  upon  the  identification  of  the  defendant 
as  the  perpetrator  of  the  crime.   While  it  is  true  that  such 
evidence  may  not  be  disregarded,  there  is  no  obligation  on  the 
trial  court  to  believe  alibi  testimony  over  positive  identification 
of  an  accused,  even  though  the  alibi  testimony  may  be  given  by 
a  greater  number  of  witnesses.   People  v.  Jackson,  54  111. 2d  143, 
295  N.E.2d  462;  People  v.  Catlett,  48  111. 2d  56,  268  N.E.2d  378; 
People  V.  McCray,  12  Ill.App.3d  935,  299  N.E.2d  375;  People  v. 
Robinson,  3  Ill.App.3d  843,  279  N.E.2d  526. 

In  the  case  at  bar  Smith  had  ample  opportunity  to  observe 
the  defendant  and  to  identify  him  as  one  of  the  attackers.   At 
the  time  of  the  incident  the  lights  in  the  hallway  were  good  and 
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Smith  had  no  trouble  seeing  the  defendant  because  he  looked  at 
him  during  the  course  of  the  incident,  v;hich  took  two  or  three 
minutes.   Under  such  circumstances  the  trial  court  could  and  did 
believe  the  testimony  of  Smith  over  and  above  the  alibi  testimony 
of  the  defendant  and  his  v/itnesses. 

The  cases  cited  by  the  defendant  are  not  applicable  to  the 
facts  in  the  case  at  bar. 

There  is  no  reversible  error  in  the  record  and  the  judgment 
of  the  trial  court  is  affirmed. 


JUDGMENT  ;VPFIRMED, 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Plaintiff-Appellee , 
vs . 
WILLIE  L.  BYRD, 

Defendant- Appellant . 


^ijP 


APPEAL  FROM  THE  CIRCUIT 
COURT  OF  COOK  com^ITy . 


HONORABLE  RICHARD  FITZGERALD, 
Presiding. 


PER  CURIAM:   First  District,  Second  Division. 
Before  Stamos,  J.,  Leighton,  J.,  and  Downing,  J, 

Willie  L.  Byrd,  defendant,  was  charged  by  indictment  with 
the  crimes  of  murder  and  armed  robbery  (111.  Rev.  Stat.  1969, 
ch.  38,  pars.  9-1  &  18-2).   On  December  15,  1971,  defendant  entered 
a  negotiated  plea  of  guilty  and  was  sentenced  to  a  term  of  14  to 
20  years  on  each  charge,  the  sentences  to  run  concurrently.   De- 
fendant appeals,  arguing  that  the  trial  court  failed  to  admonish 
him  as  to  the  nature  of  the  charge  prior  to  the  entry  of  his  plea 
of  guilty. 

On  December  15,  1971,  after  a  motion  to  suppress  the  identifi- 
cation testimony  had  been  heard,  defendant  requested  a  pretrial 
conference  with  the  court.   After  the  conference,  defense  coiinsel, 
in  defendant's  presence,  informed  the  trial  judge  that  defendant 
wished  to  enter  a  plea  of  guilty  to  the  charges  of  felony  murder  and 
armed  robbery.   The  trial  judge  specifically  asked  defendant  if  he 
wished  to  enter  a  plea  of  guilty  to  the  charges  of  armed  robbery  and 
felony  murder  and  defendant  replied  in  the  affirmative.   The  facts 
upon  which  the  charges  were  predicated  were  stipulated  to  in  open 
court  by  both  parties.   The  facts  briefly  related  are  that  defendant 
while  armed  with  a  sawed  off  shotgun  entered  a  restaurant  with  two 
accomplices  with  the  intent  to  commit  an  armed  robbery.   During  the 
robbery,  defendant  shot  and  killed  one  of  the  victims  and  then 
paused  in  his  flight  from  the  store  to  empty  the  cash  register.   He 
was  arrested  shortly  after  in  possession  of  the  sawed  off  shotgun 
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and  the  proceeds  of  the  crime.   Thereafter,  the  trial  judge,  by 
questioning  defendant,  established  that  at  the  pretrial  conference, 
the  trial  judge  had  stated  that  upon  a  plea  of  guilty  he  v;ould 
impose  a  sentence  of  14  to  20  years.   The  trial  judge  advised  de- 
fendant that  he  had  a  right  to  enter  a  plea  of  not  guilty  and 
persist  in  that  plea.   Defendant  stated  that  he  v/as  entering  the 
plea  voluntarily,  that  no  threat,  promises  or  coercion  had  been 
used  to  induce  him  to  enter  a  plea  of  guilty.   Defendant,  in 
response  to  questioning  by  the  trial  judge,  stated  that  he  under- 
stood he  was  pleading  guilty  to  armed  robbery  and  murder.   Defendant 
was  informed  that  by  entering  a  plea  of  guilty  he  v;aived  his  right 
to  a  jury  trial.   Defendant  was  advised  that  he  had  the  right  to 
remain  silent,  to  cross-examine  all  witnesses  presented  at  trial  and 
to  present  evidence  on  his  own  behalf, if  he  so  chose.   The  trial 
judge  advised  defendant  that  he  was  presumed  innocent  and  that  by 
entering  a  plea  of  guilty,  he  waived  the  right  to  have  the  State 
present  evidence  against  him.   The  trial  judge  admonished  defendant 
of  the  possible  statutory  penalties  for  murder  and  armed  robbery. 
Defendant  persisted  in  his  plea  of  guilty,  which  was  then  accepted 
by  the  trial  court. 

Defendant's  only  argument  on  appeal  is  that  the  trial  judge, 
in  accepting  his  plea  of  guilty,  failed  to  advise  him  as  to  the 
nature  of  the  charge.   The  rule  that  a  defendant  be  advised  of  the 
nature  of  the  charge  against  him  does  not  require  the  trial  court 
to  recite  all  of  the  facts  which  constitute  the  offense.   This 
court  has  held  that  the  admonition  of  the  crime  by  name  is  sufficient 
to  apprise  the  defendant  of  the  nature  of  the  crime  charged.   People 

V.  Carrion,  Ill.App.3d  ,  N.E.2d  (No.  59123,  June 

28,  1974);  People  v.  Tennyson,  9  Ill.App.3d  329,  292  N.E.2d  223; 
People  V.  Wintersmith,  9  Ill.App.3d  327,  292  N.E.2d  220;  People  v. 
Wright,  2  Ill.App.3d  304,  275  N.E.2d  735;  People  v.  Rosado,  2  111. 
App.3d  231,  276  N.E.2d  473;  People  v.  Palmer,  1  Ill.App.3d  492,  274 
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N.E.2d  910;  People  v.  Carter,  107  Ill.App.2d  474,  246  N.E.2d  320; 
People  V.  Harden,  78  Ill.App.2d  431,  222  N.E.2d  693. 

In  the  case  at  bar,  the  Lridl  judge  specifically  asked 
defendant  if  he  \i?ished  to  enter  a  plea  of  guilty  to  the  crimes  of 
"armed  robbery  and  felony  murder."   Thereafter,  the  facts  which 
provided  the  basis  for  the  indictment  were  stipulated  to  by  both 
sides.   Defendant,  in  response  to  questioning  by  the  trial  judge, 
stated  that  he  understood  that  there  had  been  a  pretrial  conference 
and  that  upon  his  plea  of  guilty  he  would  be  sentenced  to  a  term 
of  14  to  20  years.   Defendant  stated  he  understood  that  he  had 
a  right  to  plead  not  guilty  and  to  persist  in  that  plea.   Defendant 
stated  that  he  was  entering  the  plea  voluntarily  and  of  his  own 
free  will  and  that  no  threats  or  promises  or  coercion  had  been 
used  to  induce  him  to  enter  a  plea  of  guilty.   In  response  to 
questioning  by  the  trial  judge,  defendant  stated  that  he  understood 
that  he  was  charged  v.'ith  "armed  robbery  and  murder."   The  trial  judge 
specifically  advised  the  defendant  that  by  entering  a  plea  of  guilty 
he  waived  the  right  to  a  trial  by  jury,  the  right  to  remain  silent, 
the  right  to  cross-examine  the  witnesses,  the  right  to  offer  evidence 
in  his  own  behalf  and  the  right  to  have  the  State  present  evidence 
against  him.   The  trial  judge  informed  the  defendant  of  the  statutory 
penalties  for  murder  and  armed  robbery.  Defendant  stated  that  under- 
standing all  of  his  rights  he  wished  to  enter  a  plea  of  guilty,  V7hich 
was  then  accepted  by  the  trial  judge.   Under  these  circumstances,  we 
conclude  that  the  defendant  was  sufficiently  informed  as  to  the  nature 
of  the  charges  to  which  he  V7as  entering  a  plea  of  guilty.  ■ 

For  the  foregoing  reasons  the  judgment  of  the  Circuit  Court  of 
Cook  County  is  affirmed. 

JUDGMENT  AFFIRMED. 
PUBLISH  ABSTRACT  ONLY. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS , 

Plaintiff-Appellee , 

V. 

CLEMON  PORTER, 

Defendant-Appellant , 


APPEAL  FROM  THE 

CIRCUIT  COURT  OF 
COOK  COUNTY 


HON.  ROBERT  J.  SULSKI , 
JUDGE  PRESIDING. 


Mr.  JUSTICE  BURMAN  delivered  the  opinion  of  the  court. 

The  defendant,  Clemon  Porter,  v/as  charged  by  an  information 
with  armed  robbery.   Following  a  preliminary  hearing  at  V7hich  the 
court  determined  that  there  was  probable  cause  to  hold  him  to  the 
grand  jury,  he  pleaded  guilty  to  plain  robbery  and  was  sentenced  to 
four  to  six  years  in  the  penitentiary.   In  the  present  appeal  he 
contends  that  the  court  did  not  properly  advise  him  of  his  rights 
prior  to  accepting  his  plea. 

The  victim  of  the  offense,  Susie  Williams,  testified  at 
the  preliminary  hearing  that  she  was  an  employee  of  the  LaSalle 
Hotel  and  v;as  there  on  the  morning  of  October  31,  1972.   The  de- 
fendant, who  resided  in  the  hotel,  forced  her  into  a  locker  room 
at  knifepoint,  bound  her  hands  and  feet,  and  robbed  her  of  $1.60. 
She  managed  to  free  her  feet  and  made  her  way  to  the  hotel  desk, 
where  the  police  were  called.   The  police  returned  a  short  time 
later  with  the  defendant  in  custody  and  she  identified  him  as  her 
assailant.   Based  upon  this  testimony,  the  court  made  its  finding 
as  to  probcible  cause.    '  • 

Immediately  after  the  court  announced  its  finding,  the  de- 
fendant, through  his  counsel,  stated  that  he  wished  to  address  the 
court.   He  informed  the  court  that  he  was  a  drug  addict  and  was 
"guilty  of  all  the  charges."   He  stated  that  he  wished  to  "get  every- 
thing over  with"  that  day  and  that  he  was  willing  to  plead  guilty. 
The  court  then  ordered  the  case  passed  for  a  conference  between 
the  prosecution  and  defense. 
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Following  the  conference,  the  prosecution  asked  leave  to 
proceed  by  way  of  an  information  charging  the  defendant  with  plain 
robbery  and  advised  the  court  that  the  defendant  would  plead  guilty. 
Thereupon  the  following  exchange  occurred  between  the  court  and  the 
defendant: 

THE  COURT:   Mr.  Porter,  I  now  have  before  me  an  information 

charging  you  with  plain  robbery.   Originally  you  v;ere  charged 
with  armed  robbery. 

Do  you  wish  to  plead  to  the  charge  of  plain  robbery? 
THE  DEFENDANT:   Yes,  sir. 

THE  COURT:   How  do  you  plead,  guilty  or  not  guilty? 
THE  DEFENDANT:   Guilty. 

THE  COURT:   You  understand  in  entering  a  plea  of  guilty  to 
that  charge  you  are  waiving  your  right  to  have  a  hearing  by 
the  Grand  Jury  of  Cook  County  and  also  waiving  your  right  to  a 
regular  jury  trial  and  submitting  the  matter  for  me  to  pass  on? 
THE  DEFENDAtIT:   Yes. 

THE  COURT:   By  waiving  your  right  to  a  jury  trial  you  under- 
stand you  are  waiving  your  right  to  cross  examine  the  witnesses 
and  have  a  full  hearing  or  a  trial? 
THE  DEFENDANT:  Yes,  sir. 

THE  COURT:   You  understand  further  on  your  plea  of  guilty  to 
plain  robbery  you  could  be  sentenced  for  a  period  of  years, 
not  less  than  one  and  all  the  way  up  to  twenty,  called  an  inde- 
terminate term,  one  to  five,  one  to  ten,  one  to  five. 

Understanding  all  that,  do  you  still  wish  to  plead 
guilty? 

THE  DEFENDANT:   Yes. 

THE  COURT:   You  haven't  been  threatened  or  promised  anything 

for  your  plea? 

THE  DEFENDANT:   No. 

THE  COURT:   You  are  pleading  guilty  because  you  are  in  fact 
guilty? 
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THE  DEFENDANT:   Yes. 

THE  COURT:   Mr.  State's  Attorney,  the  factual  situation 

upon  which  the  plea  is  based  was  heard  by  this  Court 

within  the  last  hour  and  a  half-   I  am  familiar  with  the 

case,  and  it  is  a  part  of  the  record  on  the  preliminary 

hearing.   I  don't  think  it  is  necessary  to  put  it  in  the 

record  again. 

MR.  LEARY:   We  would  agree,  but  the  witness  who  testified 

before  you  is  still  present  and  stand  before  you  in  open  court. 

THE  COURT:   All  right. 

On  the  plead  there  will  be  a  finding,  and  judg- 
ment on  the  finding. 

A  hearing  in  aggravation  and  mitigation  was  held,  and  it  was 
revealed  that  the  defendant  had  an  extensive  criminal  record  dating 
back  to  1959.   Pursuant  to  the  recommendation  of  the  State,  the  court 
afentenced  the  defendant  to  four  to  six  years  in  the  penitentiary. 

The  defendant  argues  first  that  the  court  accepted  his  guilty 
plea  and  then  perfunctorily  advised  him  of  his  rights .   This  argument 
is  not  supported  by  the  record.   As  the  foregoing  excerpt  from  the 
proceedings  demonstrates,  the  court  advised  the  defendant  that  (1) 
he  was  pleading  guilty  to  plain  robbery,  (2)  by  pleading  guilty  he 
waived  his  rights  to  a  hearing  by  the  grand  jury,  a  regular  jury  trial, 
and  the  opportunity  to  confront  and  cross-examine  witnesses,  and 
(3)  he  could  receive  an  indeterminate  sentence  from  one  to  twenty 
years.  The  court  also  ascertained  that  the  defendant  had  not  been 
threatened  or  promised  anything  for  his  plea  and  that  he  was  pleading 
guilty  because  he  was  in  fact  guilty.   Only  then  did  it  accent  the 
defendant's  plea  by  stating,  "All  right.   On  the  plea  there  will  be 
a  finding,  and  judgment  on  the  finding." 

Next  the  defendant  argues  tliat  the  court's  admonition  con- 
cerning the  maximum  and  minimum  sentences  that  he  could  receive 
was  not  sufficient  to  meet  the  requirements  of  Supreme  Court  Rule 
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402  (111. Rev. Stat. 1973,  ch.  IIOA,  par.  402).   This  argument 

! 
likewise  is  unsupported  by  the  record.   Supreme  Court  xHule  402       • 

requires  that  the  trial  court  advise  the  defendant  of  the  mini-         j 
mum  and  maximum  sentence  prescribed  by  law,  including,  when  ap- 
plicable, the  penalty  to  which  the  defendant  may  be  subjected  be- 
cause of  prior  convictions  or  consecutive  sentences.   In  the  pre- 
sent case  the  court  informed  the  defendant  that  he  could  be  sen- 
tenced for  a  period  of  years,  not  less  than  one  nor  more  than 
twenty.   It  also  provided  several  examples  of  an  indeterminate 
sentence.   In  our  view  this  was  sufficient  to  comply  with  both 
the  letter  and  the  spirit  of  Ru]e402,  and  we  reject  the  defendant's 
contention  that  it  was  confusing  and  contradictory. 

We  also  reject  the  contention  that  the  court  failed  to 
advise  the  defendant  that  he  could  receive  a  longer  sentence  be- 
cause of  his  prior  record.   We  are  of  the  opinion  that  the  language 
of  Rule  402  concerning  prior  convictions  is  meant  to  apply  to  situ- 
ations where  the  statute  specifies  a  greater  penalty  for  a  second 
or  subsequent  offense  and  not  the  situation  where,  as  in  the  present 
case,  the  defendant  may  receive  an  enhanced  sentence  due  to  material 
brought  out  at  a  pre-sentence  hearing. 

Finally,  the  defendant  argues  that  his  plea  was  defective 
because  the  court  failed  to  advise  him  that  he  had  the  right  to 
plead  not  guilty  or  to  persist  in  that  plea.   Rule  402  requires 
substantial  compliance  with  its  provisions.   The  test  to  be  ap- 
plied is  whether  the  record  discloses  that  the  defendant's  plea 
was  voluntary  and  understandingly  entered.   (Peop3^_v. jmiiams^ 
(1973),  16  Ill.App.3d  199,  305  N.E.2d  544;   People  v.  Compton , 
(1973),  16  Ill.App.  3d  196,  305  N.E.2d  5  82 . (Abstract) )   Viewing 
the  record  in  the  present  case  as  a  whole,  we  conclude  that  the 
defendant's  plea  was  voluntarily  and  understandingly  entered.   He 
was  represebted  by  counsel  throughout  the  proceeding  and  was  thor- 
oughly advised  by  the  court  of  the  consequences  of  his  plea.   More- 
over,  there  was  a  conference  between  the  prosecution  and  defense  at 
which  it  was  agreed  that  the  defendant  would  plead  to  a  lesser  charge. 
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and  the  State  would  recommend  a  sentence  of  four  to  six  years  . 
We  believe  therefore  that  the  defendant  was  not  prejudiced  by 
the  Court  's  failure  to  advise  him  specifically  that  he  had  a 
right  to  plead  not  guilty. 

For  the  foregoing  reasons,  the  judgment  of  the  circuit 
court  of  Cook  County  is  affirmed. 

AFFIRMED. 

ADESKO,    P.    J.,    and 
ffOHNSQNy   J.,    concur. 
(Abstract  only) 
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JERRY  WALLS. 

Petitioner-Appellant , 

vs. 

PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Respondent-Appellee . 
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APPEAL  FROM  THE 

CIRCUIT  COURT  OF 

COOK  COUNTY. 

Hon.  Frank  J.  Wilson, 
Judge  Presiding. 


MR.  PRESIDING  JUSTICE  ADESKO  delivered  the  opinion  of  the  court: 

On  December  6,  1967,  Jerry  Walls  (petitioner  in  the 
instant  appeal)  entered  a  guilty  plea  to  a  charge  of 
aggravated  battery.   The  sentence  imposed  by  the  Circuit  Court 
of  Cook  County  was  five  years  probation,  the  first  year  to 
be  served  in  the  House  of  Correction.   No  appeal  was  taken  from 
this  proceeding.      On  July  2,  1970,  after  a  hearing  in  the 
Circuit  court  of  Cook  County,  it  was  found  that  petitioner 
had  violated  the  terms  of  the  probation  noted  above  and  on 
July  16,  1970,  he  was  sentenced  to  serve  a  term  of  not  less 
than  three  nor  more  than  nine  years  in  the  Illinois  State 
Penitentiary. 

On  June  16,  1972.  petitioner  filed  his  initial  petition 
for  relief  pursuant  to  the  Post-Conviction  Hearing  Act.   (Ill- 
Rev.  Stat.,  1971.  ch.  38.  §122-1  et  seq.)   Counsel  was  appointed 
to  assist  petitioner  and  an  amended  petition  was  filed  on 
January  4,  1973.   The  State  responded  with  a  motion  to  dismiss 
the  petition  stating  that  the  allegations  did  not  raise  any 
constitutional  issue  and  even  if  they  could  be  construed 
as  raising  such  an  issue,  they  were  mere  allegations,  in- 
sufficient to  require  an  evidentiary  hearing.   Following 
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argument  on  this  motion  before  the  Honorable  Frank  J.  Wilson, 
the  State's  request  was  granted  and  the  petition  dismissed. 
A  Motion  for  Reconsideration,  filed  subsequent  to  the  dismissal, 
was  denied,  petitioner  then  bringing  the  instant  appeal. 

Petitioner  claims  that  it  was  error  to  grant  the  State's 
motion  to  dismiss  and  not.  therefore,  hold  an  evidentiary 
hearing  as  a  motion  to  dismiss  assumes  the  truth  of  the 
allegations  to  which  it  is  directed  and  questions  only  their 
legal  sufficiency.   It  is  urged  that  if  the  trial  court  had 
considered  the  legal  sufficiency  of  the  petition,  a  full 
evidentiary  hearing  regaifding  the  petition  would  have  been 
necessary  to  determine  the  truth  of  the  allegations  contained 
therein.   However,  we  note  that  the  burden  of  proving  a 
substantial  deprivation  of  constitutional  rights  lies  with  the 
petitioner.   fPeople  v.  Watson.  50  111.  2d  234.  236.  278  11. E. 
2d  79;   People  v.  Smith.  45  111.  2d  399.  404.  259  N.E.  2d  247.) 
VThere  allegations  of  constitutional  deprivation  are  not 
supported  by  affidavits,  records  or  other  evidence  showing  a 
violation  of  these  rights,  a  petition  may  be  dismissed  without 
an  evidentiary  hearing.   People  v.  Famsley,  53  111.  2d  537.549 
293  N.E.  2d  600;   People  v.  Bliss,  44  111.  2d  363.  366-367, 
255  N.E.  2d  405;   and  People  v.  Reed,  36  111.  2d  358,359-360, 
223  N.E.  2d  103. 

Petitioner  first  claims  that  his  plea  of  guilty  was  based 
upon  unfulfilled  promises  by  his  trial  counsel  regarding  the  sentence 
he  would  receive   is  clearly  the  type  of  allegation  which  may 
be  dismissed  without  an  evidentiary  hearing  in  light  of  the 
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authority  cited  above.   The  record  reveals  that  prior  to 
accepting  the  guilty  plea  the  court  advised  petitioner  of  the 
possible  sentence  he  could  receive  as  a  result  of  his  plea. 
Following  this,  the  court  asked  if  petitioner  wished  to 
persist  in  his  plea  and  this  was  answered  in  the  affirmative. 
Further,  no  objection  was  raised  by  petitioner  when  the 
court  later  imposed  the  sentence.   In  People  v.  Bennett, 
9  111.  App.  3d  332,  292  N.E.2d  159,  this  same  allegation  arose 
out  of  an  almost  identical  fact  situation.   As  we  stated  in 
that  case  (9  111.  App.  3d  at  334)  under  these  circumstances 
we  are  of  the  opinion  that  the  record  adequately  refuted 
the  allegation  contained  in  the  petition  and  no  hearing 
on  this  claim  was  necessary. 

The  petitioner  directs  our  attention  to  several  decisions 
which  required  an  evidentiary  hearing.   (People  v.  Williams, 
47  111.  2d  1,  264  N.E.  2d  697;   People  v.  Wegner,  40  111.  2d 
28,  237  N.E.  2d  486;   and  People  v.  Washington,  38  111.  2d 
446,  232  N.E.  2d  738.)   We  believe  that  these  cases  may  be 
distinguished  from  the  instant  case  in  that  either  the 
allegations  were  not  refuted  by  the  State  or  by  the  record 
(People  V.  Williams) ,  there  had  been  some  support  offered  by 
petitioner  regarding  his  claim  (People  v.  Wegner) ,  or  petitioner 
had  adequately  explained  the  absence  of  supporting  affidavits. 
People  v.  Washington. 

The  other  claim  raised  by  petitioner  was  that  his  appointed 
trial  counsel  had  misrepresented  both  the  strength  of  the  State's 
case  and  the  weakness  of  petitioner's  position.   Specifically, 
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petitioner  alleges  that  his  decision  to  enter  a  guilty  plea 
was  caused  in  a  large  part  by  his  counsel's  statement  that  no 
witnesses  were  prepared  to  testify  in  his  behalf.   Several 
affidavits  had  been  submitted  in  support  of  his  claim  v/hich 
stated  that  certain  parties  had  been  prepared  to  testify  in 
petitioner's  behalf  and  had  so  informed  his  trial  counsel. 
Petitioner  has  failed  to  make  a  substantial  showing  of  facts 
necessary  to  require  an  evidentiary  hearing  as  no  description 
of  the  testimony  these  witnesses  were  prepared  to  give  was 
included  in  these  affidavits  to  allow  the  court  to  make  a  judicial 
determination  of  its  importance.   See  People  v.  Nev/berry,  55  111. 
2d  74,  75,  302  N.E.  2d  34,  citing  People  v.  Ashley.  34  111.  2d 
402,  411,  216  N.E. 2d  126. 

For  the  foregoing  reasons,  the  judgment  of  the  Circuit 
Court  of  Cook  County  is  affirmed. 

JUDGMENT  AFFIRI-IED 

BUR14AN,  J.,  and  DIERINGER,  J.,  concur. 
ABSTRACT  ONLY 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS. 
Plaintiff-Appellee, 
vs. 

BARTHOLOMEW  WATTS, 
(Impleaded) 

Defendant-Appellant . 
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APPEAL  FROM  THE 

CIRCUIT  COURT  OF 

COOK  COUNTY. 

Hon.  Philip  Roraiti, 
Judge  Presiding. 


MR.  PRESIDING  JUSTICE  ADESKO  delivered  the  opinion  of  the  court: 
This  appeal  arises  from  the  defendant-appellant's  pleading 
guilty  to  three  counts  of  attempted  murder  contained  in 
indictments  72-2896  and  72-2897  and  to  six  counts  of  armed 
robbery  charged  in  indictments  72-2898  and  72-2899.   The  sole 
issue  raised  is  whether  the  guilty  plea  is  invalid  because  the 
trial  court  failed  to  admonish  the  defendant  that  the  sentences 
for  the  offenses  could  be  imposed  consecutively.   The  defendant 
contends  that  this  omission  by  the  trial  court  violated  Supreme 
Court  Rule  402  (a)  (2)  (111.  Rev.  Stat.  1971,  ch.  IIOA,  par. 
402  (a)  (2)  ),  which,  requires  a  court  before  accepting  a 
guilty  plea  to  admonish  the  defendant  as  to  the  minimum  and 
maximum  sentences  prescribed  by  law  and  where  applicable  the 
possibility  of  consecutive  sentences.   Defendant  maintains 
the  trial  court's  failure  prevented  him  from  entering  his  plea 
understandingly  and  voluntarily.   We  do  not  agree. 

On  February  1,  1973,  the  defendant  withdrew  his  previously 
entered  plea  of  not  guilty  and  plead  guilty  to  three  counts 
of  attempt  murder  and  six  counts  of  armed  robbery.   The 
record  indicates  that  the  change  of  plea  was  the  result  of  a 
series  of  conferences  between  the  defense  and  the  State.   The 
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State  had  agreed  that  if  the  defendant  pleaded  guilty  to  the 
four  indictments  it  would  recommend  concurrent  sentences  on 
each  indictment  of  not  less  than  10  nor  more  than  20  years. 
The  trial  court  had  indicated  that  it  would  concur  in  the  State's 
recommendation  of  concurrent  sentences  on  each  indictment  but 
that  the  court  would  modify  the  sentence  to  from  10  to  15  years. 
The  trial  court  asked  the  defendant  if  his  attorney  had  advised 
him  what  the  recommendations  were  and  what  the  court's  position 
was.   The  defendant  responded  affirmatively.   The  defendant 
was  then  advised  by  the  court  that  its  concurrence  in  the 
recommendations  and  modification  of  the  sentence  to  from  10 
to  15  years  was  conditional  upon  the  court  not  hearing  anything 
during  the  course  of  the  proceedings . that  would  cause  it  to 
change  its  mind.   Defendant  was  advised  that  if  the  court  did 
change  its  position  he  could  withdraw,  his  guilty  plea.   The 
defendant  indicated  that  he  fully  understood  this. 

The  court  informed  the  defendant  of  the  nature  of  the 
charges  against  him  and  advised  the  defendant  that  by  pleading 
guilty  he  was  saying.  "Yes.  I  have  committed  those  acts  and  I 
have  done  those  things  with  which  they  have  charged  me  in  each  of 
those  indictments  and  each  count  therein."  The  defendant 
responded  that  he  understood  this.   The  trial  court  gave  the  ^ 
defendant  a  detailed  explanation  of  his  right  to  a  jury  trial 
and  admonished  him  that  by  pleading  guilty  he  was  waiving  this 
right.   Defendant  was  admonished  as  to  his  right  to  confront 


1.   The  court  explained  to  defendant  exactly  how  a  jury  trial  is 
conducted  and  further  explained  that  the  defendant  could  waive 
a  jury  and  be  tried  by  the  court. 
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the  witnesses  against  him  and  that  by  pleading  guilty  he  was  also 
waiving  this  right.   The  trial  court  advised  the  defendant  that 
he  had  a  right  to  remain  silent  or  he  could  elect  to  testify 
in  his  own  behalf.   Defendant  was  also  informed  that  he  could 
call  witnesses  in  his  defense.   The  trial  court  admonished  the 
defendant  that  by  pleading  guilty  he  was  also  waiving  these 
rights.   The  defendant  indicated  to  the  court  that  he  understood 
his  rights  and  the  waiver  of  them  by  pleading  guilty.   The  court 
advised  defendant  that  he  did  not  have  to  plead  guilty  and  that 
he  could  continue  to  plead  not  guilty.   The  trial  court  inquired 
of  defendant  whether  any  force,  threats,  or  coercion  had  been 
utilized  to  persuade  him  to  change  his  plea  and  defendant  responded 
negatively.   The  defendant  was  informed  as  to  the  minimum  and 
maximum  penalty  that  could  be  imposed  for  each  offense.   The 
trial  court  then  reiterated  all  of  the  admonishments  it  had  given 
in  order  to  preclude  any  misunderstanding.   The  court  then 
accepted  the  defendant's  guilty  plea.   Defendant  was  sentenced 
to  a  term  in  the  penitentiary  of  from  10  to  15  years  on  all 
counts  with  the  sentences  to  -run  concurrently. 

We  begin  a  review  of  this  case  from  the  position  that 
a  literal  compliance  with  Supreme  Court  Rule  402  is  not  necessary 
but  what  is  required  is  that  the  mandates  of  the  rule  be  sub- 
stantially followed.   (People  v.  Mendoza,  48  111.  2d  371, 
270  N.E.  2d  30;  1971.)   As  our  Supreme  Court  stated  in  Mendoza, 

at  374: 

"The  fact  that  defendant  was  not  specifically 
admonished  by  the  court,  on  the  record,  as  to 
each  and  every  consequence  of  hxs  plea  does 
not  sufficiently  demonstrate  that  he^ was ,  m 
fact,  unaware  of  these  consequences. 
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Ttie   circumstances  of  each  case  must  be  examined  in  order  to 
determine  whether  there  has  been  substantial  compliance  with 
Supreme  Court  Rule  402  and  whether  the  defendant  understood 
the  consequences  of  his  guilty  plea.   People  v.  Charleston. 
14  111.  App.  3d  452,  302  N.E.  2d  687.  1973. 

The  record  in  the  case  at  bar  indicates  that  the  trial  court 
comprehensively  informed  the  defendant  as  to  his  rights  and  the 
consequences  of  pleading  guilty.   The  only  omission  by  the  court 
was  its  failure  to  admonish  defendant  that  the  sentences  could 
be  imposed  consecutively.   However,  the  defendant's  change  in 
plea  was  the  result  of  negotiations  and  the  terms  of  the  agreement 
are  spread  across  the  record.   The  defendant  indicated  to  the 
court  that  he  had  knowledge  of  the  negotiations  and  the  results. 
Defendant  maintains  that  only  when  a  defendant  is  properly  advised 
as  to  the  extent  of  his  exposure  to  punishment  can  he  make  an 
intelligent,  realistic  and  truly  voluntary  plea.   However,  defendant 
knew  exactly  what  his  sentence  would  be  and  had  been  apprised  as 
to  the  exact  extent  of  his  exposure  to  punishment.   We  agree  with 
the  State  that  the  defendant's  case  is  substantially  identical 
to  this  very  court's  decision  in  People  v.  Reed,  3  111.  App.  3d 
293,  278  N.E. 2d  524,  1971.   In  Reed  the  trial  court  had  also 
failed  to  admonish  the  defendant  as  to  the  possibility  of  imposing 
consecutive  sentences.   In  Reed  there  had  also  been  a  negotiated 
plea  and  the  record  indicated  the  defendant  knew  in  advance  what 
his  sentences  would  be.   We  held  in  Reed  that  there  had  been 
substantial  compliance  with  Rule  402  and  that  the  defendant  had  not 
been  prejudiced  in  any  manner.   We  make  a  similar  finding  in  the 
case  at  bar.   We  are  of  the  opinion  that  the  defendant's  guilty 
plea  was  entered  under standingly,  knowingly  and  voluntarily  and 
therefore  it  is  not  invalid. 
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The  defendant  has  cited  People  v.  Flannigan,  131  111.  App . 
2d  1059,  267  N.E.  2d  739,  1971  in  support  of  his  position.   In 
Flannigan  a  conviction  on  a  guilty  plea  was  reversed  and  the 
defendant  allowed  to  plead  anew  because  the  trial  court  failed  to 
admonish  the  defendant  as  to  the  possibility  of  consecutive 
sentences.  However,  in  Flannigan  the  guilty  plea  was  not  negotiated 
nor  was  there  any  indication  in  the  record  that  the  defendant  knew 
what  his  sentence  would  be.   As  we  previously  indicated  the 
defendant  in  the  case  at  bar  was  cognizant  of  the  negotiations, 
the  results,  and  the  court's  acquiescence  in  the  agreement  and 
he,  therefore,  had  knowledge  of  the  exact  punishment  he  was  to 
receive. 

The  defendant  has  also  cited  People  v.  Zatz,  13  111.  App. 
3d  322,  300  N.E.  2d  16,  1973  and  contends  that  his  position  is  more 
closely  analogous  to  that  of  the  defendant  in  Zatz  than  the 
defendant  in  Reed  .   This  contention  is  premised  on  the  fact  that 
the  trial  court  stated  that  its  concurrence  in  the  agreement  was 
conditional  on  its  not  hearing  anything  during  the  proceedings 
which  would  cause  it  to  change  its  mind.   However,  the  court  did 
indicate  to  the  defendant  that  if  the  court  changed  its  position 
the  defendant  would  be  given  an  opportunity  to  withdraw  his  guilty 
plea  and  re-enter  a  plea  of  not  guilty.   It  is  significant  to  note 
that  the  procedure  followed  by  the  court  is  in  compliance  with 
Supreme  Court  Rule  402  (d)  (2)  (111.  Rev.  Stat.,  1971,  ch.  IIOA, 
par.  402  (d)  (2).)   We  do  not  agree  that  Zatz  is  controlling. 

The  United  States  Supreme  Court  decision  of  Boykin  v. 
Alabama.  395  U.S.  238,  23  L.  Ed. 2d  274,  89  S.Ct.  1709.  1969, 
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requires  that  before  a  guilty  plea  can  be  accepted  it  must 
affirmatively  appear  from  the  record  that  the  plea  was  entered 
intelligently,  knowingly,  and  voluntarily.   After  thoroughly 
reviewing  the  record  in  this  case  and  reading  it  in  a  practical 
and  realistic  manner,  we  are  of  the  opinion  that  there  was  sub- 
stantial compliance  with  Supreme  Court  Rule  402  and  that  the 
defendant  knew  the  consequences  of  a  guilty  plea  and  entered 
the  plea  intelligently,  knowingly,  and  voluntarily. 

We  finally  state   that  our  consideration  of  the  negotiations 
and  agreement  in  this  case,  the  defendant's  knowledge  of  them 
and  the  court's  concurrence  and  modification  of  the  recommended 
sentence  do   not  indicate  we  are  treating  this  negotiated  plea 
case  differently  than  we  would  a  non-negotiated  case.   The 
consideration  of  these  facts  and  circumstances  pertains  to  whether 
or  not  the  plea  was  entered  intelligently  and  voluntarily.   For 
the  reasons  herein  stated,  the  judgment  of  the  Circuit  Court 
of  Cook  County  is  affirmed. 

JUt)G14ENT  AFFIRl'IED.  "      ■ 


BURMAN,  J..  AND  JOHNSON,  J.,  CONCUR. 
(ABSTRACT  ONLY) 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Plaintiff-Appellee , 

vs. 

NORMAN  EAGLIN,  MACK  CAGE  and 
NELSON  FORREST, 

Defendants-Appellants. 


APPEAL  FROM  THE 
CIRCUIT  COURT 
OF  COOK  COUNTY. 


HONORABLE 

JAMES  M.  BAILEY, 

PRESIDING. 


PER  CURIAM:   (First  District,  Second  Division) 
Before  Hayes,  P.J.,  S tamos  and  Leigh ton,  JJ. 

Defendants  were  all  found  guilty  after  a  jury  trial  of 
the  crime  of  armed  robbery  (111.  Rev.  Stat.  1971,  ch.  38,  par. 
18-2)  and  were  sentenced  to  a  term  of  four  to  eight  years.   De- 
fendants appeal,  arguing  that  the  evidence  was  insufficient  to 
establish  their  guilt  beyond  a  reasonable  doubt  and  that  they 
were  prejudiced  by  improper  arguments  of  the  prosecutor.   In 
addition,  defendant  Forrest  argues  that  the  jury  was  improperly 
instructed  upon  the  law. 

At  trial,  Hipolito  Maldonado  testified  that  he  owns  the 
grocery  store  located  at  1658  W.  Ohio,  Chicago,  Illinois.   On 
February  3,  1972,  at  approximately  8:30  P.M.,  he  and  his  helper, 
Felix  Panto ja,  were  working  in  the  store  when  two  men  armed  with 
a  shotgun  entered  the  store  and  announced  a  holdup.   There  are 
three  double  fluorescent  lights  in  the  store  which  were  on  at 
that  time.   While  one  man  held  the  shotgun  on  them,  the  second 
man  removed  the  money  from  the  cash  register.   Mr.  Maldonado 
testified  that  the  robbers  took  two  or  three  five-dollar  bills 
and  over  ten  one-dollar  bills,  ten  dollars  worth  of  quarters,  a 
dollar's  v7orth  of  nickels,  a  few  dimes  and  over  a  hundred  pennies. 
The  robbers  then  requested  more  money  and  Mr.  Maldonado  gave  them 
one  ten-dollar  bill  out  of  his  pocket.   Mr.  Maldonado  testified 
that  he  then  pulled  out  his  gun  and  fired  at  the  robbers.   At 
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this  time  the  robbers  ran  cut  of  the  store.   The  robbers  dropped 
the  shotgun  as  they  ran.   Mr.  Maldonado  testified  that  he  im- 
mediately called  the  police.   While  waiting  for  the  police  to 
arrive,  he  went  outside  of  his  store  where  he  recovered  the  shot- 
gun the  robbers  had  dropped  in  the  snow.   Approximately  five  to 
ten  minutes  later,  the  police  officers  arrived  at  the  store.   At 
that  time  he  observed  the  three  defendants  seated  in  the  squad 
car  and  he  identified  defendants  Eaglin  and  Cage  as  the  two  men 
who  had  robbed  him. 

Felix  Panto j a  testified  that  on  February  3,  1972,  he  was 
working  in  Mr.  Maldonado's  grocery  store  at  1658  W.  Ohio  Street, 
Chicago,  Illinois,  when  two  men  entered  the  store  and  announced 
a  holdup.   VJhile  one  man  held  a  shotgun  on  them,  the  second  man 
went  over  to  the  cash  register  and  removed  the  money.   The  men 
then  demanded  more  money  and  Mr.  Maldonado  gave  them  money  out 
of  his  pocket.   Mr.  Maldonado  pulled  out  his  gun  and  took  a  shot 
at  the  robbers.   The  men  ran  out  of  the  store  and  dropped  the 
shotgun.   Mr.  Maldonado  then  called  the  police.   While  waiting 
for  the  police,  Mr.  Maldonado  picked  up  the  shotgun  which  was 
lying  in  the  snow  outside  the  door  to  his  shop.   Mr.  Panto  j  a  identi- 
fied defendant  Eaglin  as  the  man  who  was  holding  the  shotgun  and 
defendant  Cage  as  the  man  who  took  the  money  out  of  the  register. 

Chicago  Police  Officer  William  Rasch  testified  that  on 
February  3,  1972,  at  approximately  8:30  P.M.,  he  and  his  partner. 
Officer  Scafivi,  were  on  patrol  in  the  area  of  Ashland  (1600  West) 
and  Grand  Avenues,  Chicago,  Illinois,  when  they  received  a  flash 
message  of  an  armed  robbery  which  had  just  occurred  at  1658  W. 
Ohio  (600  North) .   At  that  time  they  observed  a  white  Chrysler 
going  east  on  Ohio  without  headlights.   Ohio  is  a  one-way  street 
going  westbound.   When  they  first  observed  the  car,  it  was  approxi- 
mately one  block  from  the  scene  of  the  robbery  and  was  coming  from 
the  direction  of  the  robbery.   They  proceeded  to  stop  the  vehicle, 


-  2  - 


59328 


which  was  being  driven  by  defendant  Eaglin,  and  defendants 
Cage  and  Forrest  were  seated  in  the  car.   The  men  were  placed 
under  arrest  and  a  search  of  defendant  Forrest  disclosed  that 
he  had  on  his  person  one  ten-dollar  bill,  three  five-dollar 
bills,  fifteen  one-dollar  bills,  42  quarters,  one  dime,  112 
pennies  and  27  nickels.   The  three  defendants  were  placed  in 
a  police  vehicle  and  taken  back  to  the  scene  of  the  robbery, 
where  Mr.  Maldonado  identified  defendants  Eaglin  and  Cage  as 
the  two  men  who  had  robbed  him.   Officer  Rasch  testified  that 
Mr.  Maldonado  gave  him  a  loaded,  sawed-off  shotgun  which  he  said 
that  the  robbers  had  dropped. 

Herman  N.  Cahan  testified  for  the  defense  that  he  is  a 
supervisor  for  the  Cook  County  Department  of  Public  Aid.   His 
records  show  that  defendant  Forrest  was  given  a  public  aid  check 
for  $55.08  on  January  17,  1972,  and  a  second  check  for  $45.58  on 
January  26,  1972. 

Defendant  Nelson  C.  Forrest  testified  that  on  February  3, 
1972,  at  approximately  6:30  P.M.,  Mack  Cage  and  Norman  Eaglin 
came  to  his  home  at  1333  Washburn,  Chicago,  Illinois.   The  three 
men  played  cards  until  7:45  when  they  drove  Forrest's  wife  and 
daughter  to  111  N.  Wood  Street.   The  three  men  then  decided  to 
go  down  to  Old  Town.   While  en  route  to  Old  Town,  they  were 
stopped  by  police  officers  and  placed  under  arrest.   Forrest 
testified  that  the  money  he  had  on  his  person  at  the  time  he  was 
placed  under  arrest  was  the  result  of  the  two  public  aid  checks 
he  had  received  and  his  winnings  from  the  card  game. 

On  cross-examination,  Forrest  testified  that  on  the  even- 
ing in  question  he  was  playing  blackjack.   However,  upon  further 
questioning  he  showed  that  he  did  not  have  any  idea  how  the  game 
of  blackjack  is  played.   Defendant  Forrest  also  testified  that 
Old  Town  is  in  the  vicinity  of  Wells  and  Ohio  Streets. 

Defendants  Norman  Eaglin  and  Mack  Cage  testified  that  on 
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February  3,  1972,  at  approximately  6:30  P.M.,  they  arrived  at 
the  home  of  Nelson  Forrest  to  play  cards.   After  playing  black- 
jack for  approximately  an  hour,  they  drove  Forrest's  wife  and 
daughter  to  the  home  of  the  wife's  mother  in  the  area  of  Wood 
and  Washington  Streets,  and  then  the  three  men  decided  to  go  to 
Old  Town.   On  their  way  to  Old  Town  they  were  stopped  by  Chicago 
police  officers  and  placed  under  arrest. 

Defendant  Forrest  argues  that  he  was  not  proven  guilty 
beyond  a  reasonable  doubt  because  the  evidence  was  insufficient 
to  establish  that  he  was  accountable  for  the  actions  of  his  co- 
defendants.   Section  5-2  of  the  Criminal  Code  (111.  Rev.  Stat. 
1971,  ch.  38,  par.  5-2)  provides  that  a  person  is  legally  account- 
able for  the  conduct  of  another  when: 

" (c)  either  before  or  during  the  com- 
mission of  an  offense,  and  with  the  intent  to 
promote  or  facilitate  such  commission,  he  solicits, 
aids,  abets,  agrees  or  attempts  to  aid,  such  other 
person  in  the  planning  or  commission  of  the  offense." 

Where  defendants  have  a  common  design  to  do  an  unlawful 
act,  the  act  of  any  one  of  them  done  in  furtherance  of  the  common 
design  is  the  act  of  all.   People  v.  Jones,  12  111.  App.  3d  643, 
299  N.E.  2d  77.   Proof  of  a  common  design  need  not  be  supported 
by  words  of  agreement  but  can  be  drawn  from  the  circumstances 
surrounding  the  commission  of  the  act.   People  v.  Richardson,  3  2 
111.  2d  472,  207  N.E.  2d  478.   While  mere  presence  at  the  scene 
of  a  crime  is  insufficient  to  establish  accountability  (People  v. 
Rudolph,  12  111.  App.  3d  420,  299  N.E.  2d  129),  proof  that  a 
person  was  present  at  the  commission  of  the  crime  without  dis- 
approving or  opposing  the  crime  may  be  considered  with  other  cir- 
cumstances.  People  V.  Hill,  39  111.  2d  125,  233  N.E.  2d  367. 

In  the  case  at  bar,  the  testimony  of  the  two  eye-witnesses 
established  that  defendants  Eaglin  and  Cage  entered  Mr.  Maldonado's 
grocery  store  armed  with  a  shotgun  and  announced  a  holdup.   The 
men  took  currency  and  coins ,  the  denominations  and  amounts  of 
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which  were  testified  to  by  Mr.  Maldonado  in  detail.   When- Mr. 
Maldonado  pulled  a  gun  and  shot  at  the  robbers,  they  fled,  drop- 
ping the  shotgun.   Mr.  Maldonado  immediately  called  the  police. 
The  testimony  of  Chicago  Police  Officer  Rasch  established  that, 
upon  getting  the  flash  message  of  the  armed  robbery  of  Mr. 
Maldonado 's  store,  he  was  approximately  one  block  away.   At  that 
time  he  observed  the  three  defendants  in  an  automobile  being 
driven  by  Eaglin  proceeding  the  wrong  way  down  a  one-way  street 
without  headlights.   He  stopped  the  vehicle  and  a  search  of  de- 
fendant Forrest  disclosed  that  he  had  on  his  person  one  ten-dollar 
bill,  three  five-dollar  bills,  15  one-dollar  bills,  42  quarters, 
one  dime,  27  nickels  and  112  pennies.   This  corresponded  with  the 
denominations  and  substantially  with  the  amounts  of  the  currency 
and  coins  taken  from  Mr.  Maldonado 's  store.   All  three  men  were 
returned  to  the  scene  of  the  crime  where  Mr.  Maldonado  identified 
defendants  Eaglin  and  Cage  as  the  men  who  had  entered  his  store 
and  robbed  him  and  Mr.  Pan to j a  identified  Eaglin  as  the  man  who 
held  the  shotgun  and  Cage  as  the  man  who  took  the  money.   From 
the  totality  of  these  circumstances,  the  trier  of  fact  could  have 
reasonably  found  that  defendant  Forrest  was  not  just  an  innocent 
bystander,  but  that  he  had  lent  his  approval  to  the  robbery  by 
aiding  and  abetting  in  its  commission.   The  evidence  was  sufficient 
to  establish  Forrest's  guilt  beyond  a  reasonable  doubt. 

Defendant  Forrest  also  argues  that  his  conviction  was  not 
based  upon  the  strength  of  the  State's  case  but  upon  the  weakness 
of  his  alibi  defense.   He  urges  that  he  was  effectively  impeached 
by  cross-examination  at  trial  as  to  the  matters  of  having  been 
playing  back jack  and  of  the  location  of  Old  Town,  and  that  the 
jury  found  him  guilty  based  upon  this  factor.   Where  a  defendant 
elects  to  testify,  he  must  tell  a  reasonable  story  or  be  judged 
by  its  improbabilities.   People  v.  Morchead,  45  111. 2d  326,  259 
N.E.2d  8.   The  jury,  sitting  as  trier  of  fact;  was  entitled  to 
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disbelieve  the  defendant's  trial  testimony.   Where,  as  in  the 
case  at  bar,  the  evidence  is  sufficient  to  establish  defendant's 
guilt  beyond  a  reasonable  doubt,  the  decision  of  the  trier  of 
fact  will  not  be  reversed. 

Defendants  Eaglin  and  Cage  argue  that  the  evidence  was 
insufficient  to  establish  their  guilt  beyond  a  reasonable  doubt. 
This  court  has  often  stated  the  rule  that  it  is  the  function  of 
the  jury  as  the  trier  of  fact  to  determine  the  credibility  of 
witnesses  and  the  jury's  finding  will  be  disturbed  only  where 
the  evidence  is  so  unsatisfactory  as  to  leave  a  reasonable  doubt 
as  to  defendant's  guilt.   People  v.  Hampton,  44  111.  2d  41,  253 
N.E.  2d  385;  People  v.  Sturgis,  14. 111.  App.  3d  181,  302  N.E.  2d 
114.   An  identification  by  even  one  eye-witness  to  a  crime  is 
sufficient  to  justify  a  conviction  if  positive  and  credible, 
despite  the  fact  that  the  defendant  asserts  an  alibi  defense. 
People  V.  Bennett,  9  111.  App.  3d  1021,  293  N.E.  2d  687. 

In  the  case  at  bar,  Mr.  Maldonado  and  Mr.  Panto j a  testi- 
fied that  on  February  3,  1972,  at  approximately  8:30  P.M.,  de- 
fendants Eaglin  and  Cage  entered  Mr.  Maldonado ' s  grocery  store 
armed  with  a  shotgun  and  announced  a  robbery.   While  one  defendant 
held  the  shotgun  on  them,  the  second  defendant  removed  money  from 
the  cash  register  and  from  the  person  of  Mr.  Maldonado.   When  Mr. 
Maldonado  produced  a  gun  and  fired  a  shot  at  the  robbers,  they 
fled.   Mr.  Maldonado  identified  defendants  Eaglin  and  Cage  when 
they  were  returned  to  the  scene  approximately  ten  minutes  after 
the  robbery,  and  Mr.  Panto  j  a  identified  Eaglin  as  the  man  v;ho 
held  the  shotgun  and  Cage  as  the  man  who  took  the  money.   Both 
witnesses  described  the  lighting  conditions  in  the  store  and 
their  opportunity  to  observe  the  robbers.   This  court  has  held 
that  the  viewing  of  a  defendant  for  a  period  of  time,  far  less 
than  in  the  case  at  bar,  was  sufficient  to  justify  a  conviction. 
People  v.  Wright,  10  iii.  App.  3d  1035,  295  N.E.  2d  510.   Here, 


59328 


the  trier  of  fact  found  that  the  two  eye-witnesses  had  a  suf- 
ficient period  of  time  to  adequately  identify  the  defendants 
so  as  to  fix  their  identity.   After  a  complete  review  of  the 
record,  we  cannot  say  that  the  jury's  determination  was  erron- 
eous . 

Defendants  next  argue  that  they  were  denied  a  fair  trial 
when,  in  his  opening  and  closing  statements,  the  prosecutor  on 
three  occasions  improperly  argued  facts  not  based  upon  the  evi- 
dence and  erroneously  stated  the  lav/.   An  examination  of  the 
record  demonstrates  that  the  defendants  did  not  object  to  any  of 
the  three  comments.   The  error,  therefore,  if  any,  was  v/aived. 
People  V.  Donald,  29  111.  2d  283,  194  N.E.  2d  227;  People  v. 
Weaver,  7  111.  App.  3d  1104,  288  N.E.  2d  669. 

Defendant  Forrest  also  argues  that  the  trial  court  erred 
in  failing  to  give  a  jury  instruction  which  included  the  second 
paragraph  of  I.P.I.  Criminal  3.02  dealing  with  circumstantial 
evidence.   A  review  of  the  record  demonstrates  that  defendant 
Forrest  did  not  tender  such  an  instruction.   Since  he  did  not 
tender  such  an  instruction,  the  trial  court  was  under  no  duty  to 
instruct  the  jury  on  its  own  motion.   People  v.  Rudolph,  12  111. 
App.  3d  420,  299  N.E.  2d  129. 

For  the  foregoing  reasons,  the  judgment  of  the  circuit 
court  of  Cook  County  is  affirmed. 

JUDGMENT  AFFIRMED. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS,    )   APPEAL  FROM  CIRCUIT 

)   COURT  OF  COOK  COUNTY, 
Plaintiff-Appellee , 


vs. 

MICHAEL  WILSON, 

Defendant-Appellant . 


HONORABLE 

JOHN  J.  CROWLEY, 

PRESIDING. 


Per  Curiam:   First  District,  Fifth  Division. 
Before  Sullivan,  P. J. ,  Drucker  and  Lorenz,  JJ. 

Defendant  v/as  found  guilty  after  a  bench  trial  of  the  crime 
of  theft  in  violation  of  Section  16-1  (a)  (1)  of  the  Criminal  Code 
(111.  Rev.  Stat.  1971,  ch.  38,  par.  16-l(a)(l)).   He  was  placed 
on  probation  for  a  period  of  one  year  with  the  condition  that  the 
first  six  months  be  served  in  the  House  of  Corrections. 

Defendant  appeals,  arguing  only  that  the  complaint  charging 
him  with  theft  was  fatally  defective.   Since  defendant  does  not 
challenge  the  sufficiency  of  the  evidence  against  him,  a  state- 
ment of  the  facts  adduced  at  trial  is  not  necessary.   The  complaint 
filed  against  defendant  charged  that  he: 

"...  on  or  about  17  Aug.  72  at  Cook  County 

111.  committed  the  offense  of  theft  in  that 

he  knowingly  obtained  unauthorized  control 

over  property  (to  wit:  wallet  containing  U.S.C.) 

of  Jeff  Green  of  the  value  of  less  than  $150.00     "   "'  '" 

with  the  intent  to  permanently  of  the  use  and 

benefit  of  said  property  in  violation  of  Chapter 

38  Section  16  1  A  1  Illinois  Revised  Statute 

It 
•  •  •  . 

Defendant  now  argues  that  this  complaint  was  fatally  defective  in 

that  it  failed  to  allege  that  he  intended  to  permanently  deprive 

the  ovmer  of  the  use  and  benefit  of  said  property. 

For  a  complaint  or  indictment  to  sufficiently  state  an  offense 

it  must  inform  the  accused  of  the  nature  of  the  charge  so  as  to 

enable  him  to  prepare  a  defense  and  to  serve  as  a  bar  to  future 

prosecutions  for  the  same  offense.   (People  v.  Harvey,  53  111. 2d 

585,  294  N.E.2d  269.)   Niceties  or  strictness  of  pleading  are 
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supported  only  where  a  defendant  would  be  surprised  at  trial  or 
be  unable  to  meet  the  charge  or  prepare  a  defense.   (People  v. 
Greenwood,  115  111.  App.2d  167,  253  N.E.2d  72.)-  A  defect  caused 
by  a  typographical  error  or  clerical  oversight  in  a  complaint 
will  not  necessarily  invalidate  that  complaint.   People  v.  Parr, 
130  111.  App.2d  212,  264  N.E.2d  850. 

In  the  case  at  bar  a  careful  reading  of  the  complaint 
demonstrates  that  the  word  "deprive"  was  inadvertently  omitted 
after  the  word  "permanently."   This  clerical  error  is  not  suffi- 
cient to  invalidate  the  complaint.   The  complaint  informed 
defendant  that  he  was  charged  with  the  offense  of  theft  in 
violation  of  Section  16-l(a)(l)  of  the  Criminal  Code  (111.  Rev. 
Stat.  1971,  ch.  38,  par.  16-l(a)(l)).   It  further  advised  defend- 
ant that  the  crime  occurred  on  August  17,  1972,  in  Cook  County, 
Illinois,  and  that  he  was  charged  with  knowingly  obtaining 
unauthorized  control  over  a  wallet  containing  U.  S.  currency  of 
a  value  of  less  than  $150  belonging  to  Jeff  Green.   Defendant  at 
trial  was  represented  by  privately  retained  counsel  and  did  not 
challenge  the  validity  of  the  complaint.   On  appeal  defendant 
has  failed  to  show  how  he  was  in  any  way  prejudiced  or  hampered 
.in  the  preparation  of  his  defense.   Under  these  circumstances, 
we  conclude  that  the  complaint  was  sufficient  to  apprise  defend- 
ant as  to  the  nature  of  the  charge  so  as  to  enable  him  to  prepare 
his  defense  and  to  serve  as  a  bar  to  future  prosecutions.   The 
judgment  is  affirmed. 


AFFIRMED. 


Abstract  only. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Plaintiff-Appellee , 

V. 
WILLIAM  CHAMBERS   (IMPLEADED) , 

Defendant-Appellant. 


APPEAL  FROM  CIRCUIT 

cOu'RT  or  COOK  couirrY. 


HONORABLE 

JOHN  J.  CROWLEY, 

PRESIDING. 


Per  Curiam:   First  District,   Fifth  Division. 
Before  Sullivan,  P.J.,  Drucker  and  Lorenz,  JJ. 

Defendant  was  found  guilty  of  battery  (111.  Rev.  Stat.  1971, 
ch.  38,  par.  12^3)  after  a  bench  trial  and  was  placed  on  probation 
for  a  period  of  one  year  on  the  condition  that  he  first  serve  30 
days  in  the  House  of  Correction.   On  appeal  he  contends  that  he  was 
not  proven  guilty  beyond  a  reasonable  doubt  and  that  the  finding  of 
the  court  below  was  inconsistent  with  the  offense  charged. 

On  the  evening  of  August  17,  1972,  Jeffery  Green  and  Howard 
Kaner  were  beaten  by  a  group  of  young  men  in  the  vicinity  of  the 
Cabrini-Green  Homes  in  Chicago.   They  both  filed  separate  battery 
and  theft  complaints  against  defendant.   Green  and  Kaner  also  filed 
battery  and  theft  complaints  against  Bookert  Walls,  Michael  Wilson 
"and  Philip  Moody.   All  complaints  were  tried  together.   Only 
defendant  is  involved  in  this  appeal.   At  trial  the  following 
relevant  evidence  was  adduced. 

Jeff  (Jeffery)  Green  testified  for  the  State:   At  approximately 
11:30  P.M.  on  August  17,  1972,  he  was  at  the  corner  of  Rush  and 
Division  Streets  in  Chicago  with  his  roommate,  Howard  Kaner,  V7hen 
they  were  approached  by  a  juvenile  on  a  bicycle  who  asked  if  they 
wished  to  purchase  it.   Green  rode  the  bicycle  a  distance  and 
decided  to  purchase  it,  but  upon  attempting  to  place  it  into  Kaner 's 
Chevy  Nova  automobile  they  found  that  it  would  not  fit;   the  juve- 
nile thereupon  suggested  that  they  put  the  bicycle  into  his  19  65 
Cadillac  automobile  parked  about  four  blocks  west  on  Division  Street; 
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Green  and  Kaner  drove  to  that  location  while  the  juvenile  rode  the 
bicycle,  and  it  was  found  that  the  Cadillac  would  not  start.   The 
juvenile  then  suggested  that  they  secure  rope  from  the  juvenile's 
home  to  tie  the  bicycle  to  the  trunk  of  Kaner' s  vehicle,  and  the 
three  proceeded  as  before  to  the  Cabrini-Green  housing  project  for 
that  purpose,  arriving  there  about  12:15  or  12:30  A.M.   Upon 
arrival  at  the  project,  Kaner  parked  the  car  near  a  parking  lot 
where  the  overhead  lighting  was  "good,  bright."   The  juvenile  got 
off  the  bicycle,  and  another  (unidentified)  youth  approached  and 
rode  off  on  the  bicycle. 

The  juvenile  then  demanded  money,  but  Green  and  Kaner  refused, 
and  a  few  minutes  later  a  group  of  five  to  eight  persons  arrived. 
Defendant,  who  was  identified  by  Green  in  court  as  one  of  the 
group,  struck  Green  in  the  face  v/ith  a  belt  or  v/hip  through  the 
car  window,  resulting  in  welts  and  bruises  to  the  face.   At  this 
time  the  first  juvenile  was  in  possession  of  Kaner "s  car  keys  and 
entered  the  vehicle  while  Green  was  seated  in  it.   The  "basis"  of 
Green's  attention  was  at  that  time  directed  toward  the  "dude" 
striking  him  with  the  belt,  but  he  was  also  attempting  to  get  the 
keys  away  from  the  juvenile."  Green  was  "dragged"  or  "thrown"  from 
the  car  and  beaten  by  members  of  the  group,  including  the  defendant 
and  Michael  Wilson,  and  the  car  was  "stripped"  and  "ripped  up." 
Wilson  had  kicked  Green  in  the  ribs  and  was  going  through  his 
pockets.   Although  Green  did  not  know  whether  defendant  had  taken 
anything  from  him  at  the  time,  his  wallet  and  cash  were  missing. 
The  juvenile  backed  the  Kaner  vehicle  into  the  parking  lot;  Kaner 
ran  after  the  vehicle,  and  several  of  the  group  ran  after  Kaner. 
While  the  witness  was  being  beaten,  he  was  able  to  get  away  and 
summoned  the  police,  giving  them  a  description  of  the  assailants. 
He  returned  to  the  scene  with  an  officer  where  he  observed  the 
Kaner  vehicle  "taken  apart"  and  several  persons  standing  in  a 


58487 
corridor  of  a  nearby  building;  Kaner  at  that  time  was  in  a  second 
police  vehicle.   As  the  police  arrived,  the  persons  in  the  corridor 
began  to  disperse  or  disappear;   defendant  was  in  the  group  in 
the  corridor.   An  interval  of  about  10  minutes  had  elapsed  from  the 
time  Green  had  fled  the  scene  until  he  identified  persons  at  the 
building  corridor  while  he  was  in  the  company  of  the  police. 

Defendant  looked  the  same  at  the  time  of  the  incident  as  he 
did  at  the  time  of  trial,  and  his  hair  looked  the  same  "as  far  as 
I  can  remember,"   Defendant  was  the  man  beating  him  with  a  belt 
through  the  car  window.   Green  had  never  seen  his  assailants  before, 
and  there  was  no  conversation  concerning  drugs  that  evening. 

Howard  Kaner  testified  for  the  State:   Kaner' s  testimony  was 
essentially  the  same  as  that  given  by  Green  concerning  the  events 
preceding  their  arrival  at  the  Cabrini-Green  project.   Upon  arrival 
at  the  project  Kaner  stopped  the  Chevy  Nova  vehicle  he  was  driving 
outside  a  parking  lot  under  overhead  lighting.   Kaner  then  opened 
the  trunk  to  the  vehicle,  saw  it  contained  tires,  and  he  determined 
that  the  bicycle  would  not  fit.   The  last  time  he  saw  the  car  keys. 
at  that  point  was  when  he  opened  the  trunk.   After  the  unidentified 
youth  rode  off  with  the  bicycle  and  the  juvenile  requested  payment, 
the  latter  also  questioned  Green  and  Kaner  concerning  their  posses- 
sions; Kaner  had  the  impression  that  the  juvenile  was  stalling,  he 
and  Green  got  back  into  their  automobile  to  leave,  and  he  observed 
that  the  juvenile  then  had  the  car  keys;  a  group  of  youths  had 
surrounded  the  car,  among  whom  were  Philip  Moody  and  Bookert  Walls. 
The  group  demanded  their  possessions,  and  Moody  and  Walls  held  Green 
and  Kaner  while  their  pockets  were  searched;  he  cannot  say  who  went 
through  their  pockets.   Walls  and  Moody  were  "kicking  hell"  out  of 
Kaner,  after  which  he  was  being  dragged  toward  an  apartment  by 
persons  he  was  unable  to  identify;  he  broke  away  from  them  and  v;ent 
for  the  police.   The  juvenile  in  the  meantime  had  driven  off  in 
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Kaner's  automobile.   Green  was  surrounded  by  other  persons,  and 
Kaner  had  no  idea  where  Green  was  at  the  time.   When  Kaner 
returned  to  the  scene  with  the  police,  he  identified  three  of 
the  assailants  from  among  six  or  seven  v/ho  were  then  standing 
in  a  breezeway  to  a  building.   Green  had  already  arrived  at  the 
building,  and  the  police  had  two  or  three  persons  in  custody  who 
were  not  the  persons  who  had  beaten  Kaner.   The  police  interroga- 
ted the  entire  group,  it  was  "like  a  group  thing";  upon  the 
arrival  of  the  police  at  the  scene,  some  of  the  group  attempted 
to  leave  and  v/ere  ordered  to  stop.   There  had  been  no  conversation 
between  Kaner  and  Green  and  the  juvenile  earlier  that  night  con- 
cerning drugs.   The  juvenile  was  also  placed  under  arrest. 

The  State  then  closed  its  case.   Defense  counsel  moved  that 
all  complaints  against  defendant  be  dismissed.   The  court  noted 
that  Kaner  gave  no  evidence  against  defendant.   It  thereupon 
granted  counsel's  motion  with  respect  to  all  charges  against 
defendant  except  Green's  battery  complaint. 

Mary  Chambers  testified  for  defendant:   She  is  defendant's 
wife  and  was  playing  cards  with  defendant,  Wilson,  Walls  and  Moody 
in  the  Chambers'  apartment  from  7:00  P.M.  on  the  night  in  question 
until  about  midnight,  at  which  time  those  five  persons  were  leaving 
the  building  and  heard  a  commotion;  she  then  saw  the  complaining 
witnesses  with  the  police,  and  the  former  were  pointing  out  people, 
"He  did  it  and  he  did  it  and  he  did  it." 

Angeline  Davis  testified  for  defendant:   She  was  present  in 
the  Cabrini-Green  area  when  Kaner  and  Green  V7ere  bargaining  with 
(juvenile)  Johnny  Johnson  for  his  bicycle  in  return  for  marijuana. 
At  that  point  about  10  or  15  youths  arrived  at  the  scene,  none  of 
whom  was  defendant,  Moody,  Walls  or  Wilson.   That  group  of  youths 
attacked  Kaner  and  Green;  the  witness  knew  members  of  the  group  by 
sight  but  not  by  name.   The  first  time  she  observed  defendant  and 
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the  others  named  in  the  complaints  was  after  the  arrest,  although 
she  had  known  them  prior  to  the  date  in  question.   She  overheard 
Kaner  state  that  he  could  not  identify  defendant  while  they  V7ere 
at  the  police  station. 

Arresting  Officer  Ghana  and  defendant's  father  both  testified 
that  defendant's  hair  was  totally  black  at  the  time  he  was  arrested, 
whereas  at  the  time  of  trial  it  contained  a  (red)  streak. 

Moody,  VJilson  and  Walls  testified  in  their  own  behalf  and 
related  the  identical  alibi  as  testified  to  by  Mrs.  Chambers,  that 
they  were  playing  cards  in  the  Chambers'  apartment  until  they 
descended  the  stairs  and  were  arrested  for  the  instant  offenses. 
Officer  Chana  testified  as  a  witness  for  defendant  and  the  others 
and  related  that  he  arrested  all  concerned,  and  that  Kaner  identi- 
fied Walls  at  the  scene,  while  Green  identified  the  other  three  men. 
A  search  of  defendant  and  the  other  three  men  at  the  scene  disclosed 
no  property. 
Opinion 

Defendant's  first  contention  that  the  State  failed  to  prove 
his  guilt  beyond  a  reasonable  doubt  is  bottomed  upon  his  theory 
that  Green  allegedly  misidentif ied  defendant's  hair  color  and  upon 
his  further  theory  that  Green  V70uld  have  been  unable  to  have 
observed  his  assailant  while  being  beaten  with  the  belt  since  Green 
at  that  time  was  struggling  with  the  juvenile  for  the  car  keys. 

Both  matters  raised' by  defendant  were  for  resolution  by  the 
trial  judge,  as  the  trier  of  fact,  who  resolved  both  matters  in 
favor  of  the  State's  position.   Although  Green  had  testified  that 
"as  far  as  I  can  remember"  defendant's  hair  coloring  was  the  same 
at  trial  as  it  was  at  the  time  of  the  incident,  the  court  noted 
that  Green's  identification  could  have  been  based  on  defendant's 
"face,  physique  and  other  things"  rather  than  just  his  hair  style. 
Moreover,  we  note  that  defense  counsel  specifically  argued  the 
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question  of  hair  coloring  during  his  closing  stai-ement ,-  and  the 
court  clearly  gave  little  v/eight  to  that  discrepancy. 

As  to  the  argument  that  Green  had  little  opportunity  to  observe 
his  assailant  since  he  was  preoccupied  with  the  attempt  to  wrest  the 
keys  from  the  juvenile  at  the  time  he  was  being  struck  with  the 
belt,  defendant's  counsel  sought  to  establish  such  conclusion  during 
his  cross-examination  of  Green.   The  witness  was  nevertheless 
emphatic  in  his  position  that  defendant  was  the  person  v/ielding  the 
belt  at  that  time.   Green's  identification  of  defendant  as  his 
assailant  was  clear  and  convincing  and  was  unshaken  on  cross-exam- 
ination; that  evidence  was  sufficient,  though  contradicted,  to  have 
proven  him  guilty  of  the  battery  upon  Green  as  charged  in  the  com- 
plaint.  People  V.  Hampton,  44  111. 2d  41,  253  N.E.2d  385. 

People  v.  Gold,  361  111.  23,  196  N.E.  729,  cited  by  defendant, 
is  not  in  point;  the  accused  there  was  shown  to  have  been  10  miles 
from  the  scene  of  the  offense  with  v/hich  he  was  charged,  while  the 
eyewitness  to  the  offense  had  only  a  "fleeting  impression"  of  the 
assailant  at  the  time  of  the  offense. 

Defendant  also  contends  that  the  trial  court's  finding  is 
inconsistent  with  the  offense  charged.  This  point  is  likewise 
without  merit. 

The  complaint  under  which  defendant  was  charged  and  convicted 
and  the  conimon  law  record  recite  that  defendant  committed  a  battery 
upon  Jeff  (Jeffery)  Green;  the  trial  court  in  reciting  its  finding 
of  guilty  stated,  "[t]here  is  a  finding  of  guilty  on  the  battery 
offense  against  Mr.  Kaner  [sic]," 

Although  the  common  law  record  in  a  criminal  case  normally 
imports  verity,  the  court  on  review  will  look  to  the  entire  record 
in  a  case  where  there  exists  a  conflict  between  the  common  law 
record  and  the  report  of  proceedings.   (People  v.  Williams,  27  111. 
2d  327,  189  N.E. 2d  314.)   From  a  consideration  of  the  entire  record 
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in  this  case  it  is  evident  that  the  trial  court  inadvertently 
stated  that  the  finding  of  guilty  v/as  entered  as  to  an  offense 
against  Howard  Kaner,  whereas  it  clearly  appears  that  the  court 
had  intended  that  the  finding  was  to  have  been  entered  as  to  the 
offense  against  Jeff  Green. 

The  trial  court  had,  at  the  close  of  the  State's  case-in-chief, 
sustained  defendant's  motion  in  dismissing  Kaner 's  complaint  against 
defendant.   Immediately  preceding  the  finding  in  question,  the  court 
commented  that  "the  only  count  remaining  against  Mr.  Chambers  is  the 
battery  where  the  belt  was  involved.   The  court  is  persuaded  that 
this  offense  took  place  at  some  time  separate  from  the  robbery 
situation.   That  was  the  reason  why  I  made  the  finding  that  I  did, 
on  the  motion."   It  is  evident  that  the  finding  here  was  intended  to 
be  on  the  battery  committed  by  defendant  upon  Jeff  Green  rather  than 
upon  Howard  Kaner.   It  is  also  evident  that  defendant  was  in  no 
manner  prejudiced  in  this  regard,  nor  may  he  in  the  future  be  sub- 
ject again  to  jeopardy  in  this  regard;  the  trial  court's  inadvertent 
designation  becomes  obvious  v/hen  the  entire  record  is  considered. 

People  V.  Johnson,  360  111.  605,  196  N.E.  805,  cited  by  defend- 
ant, is  not  in  point.   Johnson  involved  a  jury  verdict  containing 
language  which  enlarged  the  nature  of  the  offense  charged  in  the 
indictment,  which  the  court  on  review  held  to  be  surplusage  and 
therefore  could  be  disregarded  since  it  did  not  detract  from  the 
judgment  itself. 

For  the  foregoing  reasons  the  judgment  entered  below  is 

affirmed. 

AFFIRMED. 

Abstract  only.  ■  . 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff-Appellee , 

V. 
JOSE  GARCIA  TORRES, 

Defendant-Appellant. 


APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
COOK  COUNTY 


HONORABLE 
JAMES  J.  '^JDA, 
PRESIDING. 


PER  CURIAM:  First  District,  Fifth  Division. 
Before  SULLIVAN,  P.J.,  LORENZ  and  BARRETT,  JJ. 

Defendant  was  convicted  of  murder  following  a  jury  trial 
and,  pursuant  to  the  jury's  recommendation,  was  sentenced  to  death. 
The  conviction  was  affirmed  by  the  Illinois  Supreme  Court,  but  the 
cause  v;as  remanded  with  directions  to  impose  a  sentence  other  than 
death.   (People  v.  Torres,  54  111.  2d  384,  297  N.E.2d  142.)   On 
remandment,  after  a  hearing  in  aggravation  and  mitigation,  the  trial 
court  imposed  a  sentence  of  not  less  than  50  years  nor  more  than  150 
years  in  the  penitentiary.   Defendant  appeals  contending  that  the 
sentence  is  excessive  and  should  be  reduced. 

The  record  on  this  appeal  consists  only  of  matters  pertainina 
"tol:he"  hearing  in~agg'ravation"  and  mitigation.   As  a  result,  this  Court 
-is- uninformed  of  the  facts  upon  which  the  jury  recommended  the  death 
penalty.   Further,  the  only  facts  set  forth  in  the  opinion  of  the 
Supreme  Court  (54  111.  2d  386.)  are:   "On  Februarv  27,  1967,  at  approxi- 
mately 1  A.M.,  Patricia  Heinen  was  stabbed  to  death  while  walking  in 
downtown  Chicago." 

After  the  hearing  in  aggravation  and  mitiaation,  the  trial 
court  summarized  the  evidence,  stated  the  reasons  for  his  decision 
and  sentenced  the  defendant,  saying: 

"This  Court  has  previouslv  presided  over  the  trial 
of  the  case  in  which  the  finding  of  guilt  was  deter- 
mined by  a  jurv,  it  was  the  jurv  that  made  the 
recommendation  that  the  death  sentence  be  imoosed , 
this  Court  followed  the  recommendation  of  the  jurv 
and  did  impose  the  death  sentence  relative  to  this 
case.   It  is  now  incumbent  upon  this  Court  to  again 
consider  this  case  from  the  standpoint  of  the  order 
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entered  by  the  Supreme  Court  of  the  State  of 
Illinois  in  which  the  sentence  previously  entered 
was  vacated  and  the  matter  was  remanded  to  this 
court  for  the  purpose  of  imoosinq  a  new  sentence 
not  inconsistent  with  the  Supreme  Court  rulinq 
and  mandate. 


A  hearing  has  been  heard  [sic]  Dursuant  to  the 
statute  in  this  matter  in  which  the  Court  is  called 
upon  to  consider  the  evidence  heard  in  the  original 
trial  of  this  proceedings,  counsel  has  briefly 
summarized  some  of  the  factual  matters  which  were 
placed  before  the  Court  and  the  jury  in  the  original 
trial  of  this  matter,  and  the  facts  as  related 
involve  the  death  of  a  young  lady  on  the  streets 
of  Chicago  bv  a  stabbina,  bv  which  three  stab  wounds 
were  inflicted  resulting  in  the  death  of  the  young 
ladv.   The  voung  ladv  had  been  emnloved  in  the  down- 
town area  of  Chicago  and  had  left  her  place  of 
employment  and  was  walking  on  the  streets  in  the 
lighted  areas  of  the  city  of  Chicago,  on  the  public 
streets  of  the  downtown  areas  which  are  frequently 
travelled  and  walked  uoon  durina  the  late  hours  of 
the  evening  with  a  certain  satisfaction  and  con- 
currence in  ideas  that  people  should  be  able  to  walk 
upon  the  streets  of  the  city  in  safety  and  with  a 
proper  regard  to  their  own  protection.   Unfortunately 
this  particular  incident  transpired  and  the  facts 
before  this  Court  are  that  a  youna  ladv  had  been 
stabbed,  had  been  murdered,  the  Court  feels  that  it 
is  a  very  serious  offense,  murder  beina  one  of  the 
most  serious  offenses  set  forth  in  our  statute  that 
is  punishible  [sic]  by  the  Court. 

The  Court  has  also  had  an  ooportunitv  to  review  the 
pre-sentence  report  which  was  preoared  by  the 
Probation  Department  of  the  court,  and  the  Court  has 
reviewed  the  factual  matters  therein  set  forth.   The 
Court  has  also  had  the  advantage  and  the  opportunity 
of  additional  hearing  involving  testimony  of  members 
of  the  family  of  the  defendant,  including  the  defendant 
himself  as  to  various  matters  which  have  transpired 
since  the  occurrence  and  since  the  nrevious  sentence 
imposed  herein.   Counsel  have  had  an  opnortunitv  to 
argue  the  sentencing  alternatives  which  are  open  to 
the  Court. 


The  pre-sentence  report  shows  a  voung  man  who  had  been 
brought  up  in  Texas,  v;ho  had  been  given  limited 
opportunities  at  school,  who  attended  school  to  about 
the  third  grade  and  who  had  left  school  sometime  during 
the  ages  of  12  or  15  and  who  has  learned  to  read  and 
write  to  a  certain  extent  while  incarcerated  as  a 
result  of  the  occurrence  in  this  matter.   The  Court 
has  read  the  report  insofar  as  it  relates  to  the  family 
of  the  defendant,  the  economic  situation,  the  work 
record  of  the  defendant,  the  social  conditions  and  all 
other  matters  which  are  enumerated  and  set  forth  in  the 
report. 
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A  certain  incident  occurred  since  the  time  that 
the  oriqinal  sentence  v/as  imposed  in  which  the 
defendant  received  a  sentence  while_  awaitmq  shipment^ 
to  the  diagnostic  department  of  .Toliet. 

The  Court  has  the  responsibility  that  counsel  have 
talked  about,  the  deterrence  of  crime  insofar  as 
is  humanly  possible  by  any  man-made  laws,  by  anv 
man-made  determinations  or  anv  man-made  rules  and 
regulations  that  might  othen^/ise  be  imposed.   Cer- 
tainly if  we  did  not  have  proper  sentences,  if  we 
did  not  have  proper  dispositions  to  be  made  for 
these  crimes,  without  question,  which  are  more 
serious  than  other  crimes  we  have  on  our  books,  we 
would  be  a  lawless  society  in  which  people  would 
do  what  they  would  with  certain  impunity,  with  no 
reaction  by  society  they  would  be  immune  to  anv 
punishment  that  might  be  imposed.   It  is  true  it 
is  the  purpose  of  any  sentence  to  be  imposed  bv 
this  Court  to  impose  punishment  for  the  crime  that 
actually  occurred  and  also  the  purpose  of  sentence 
is  to  provide  a  deterrent  to  anvone  else  who  might 
be  prepared  to  commit  such  a  crime  as  occurred  in 
this  instance  or  undertake  such  a  crime.   The  extent 
of  the  sentence  that  the  Court  imposes  is  intended 
to  safeguard  the  community  and  also  to  try  to  look 
into  the  future  of  this  man  as  to  what  the  future 
may  hold  for  him.   He  had  availed  himself  of  certain 
learnings  and  certain  trainings  made  available  to 
him  in  a  very  limited  wav  in  the  past. 

It  is  also  to  be  noted  anv  time  he  has  spent  av7ait- 
ing  trial  in  this  matter  will  be  credited  against 
any  sentence  to  be  imposed  at  this  time. 

So  therefore,  the  Court  must  take  into  consideration 
those  matters  that  have  occurred  while  he  has  been 
incarcerated  as  a  result  of  this  crime  as  well  as _ 
what  may  occur  in  the  future  under  anv  incarceration 
that  the  Court  may  order,  bearing  in  mind  all  of  the 
factors  I  have  previously  alluded  to  and  the  fact 
particularly  that  under  our  laws  the  parole  system _ 
as  well  as  the  pov>7er  of  commutation  exists  to  provide 
certain  relief  to  individuals  who  have  proven  them- 
selves by  past  conduct,  who  deserve  a  reduction  of 
any  sentence  imposed  bv  this  Court,  or  reduction  of 
any  sentence  that  remains  to  be  served  under  that 
particular  sentence,  the  Court  has  considered  the 
arguments  of  counsel  with  reference  to  the  type  of 
sentence  that  might  be  deemed  appropriate,  by  the 
prosecution  on  one  hand  and  the  defense  on  one  hand, 
and  at  this  time  the  Court  is  prepared  to  pass 
sentence  unless  either  of  counsel  or  the  defendant 
have  anything  further  to  say  to  the  Court.   Is  there 
anything  further  to  be  stated  to  the  Court  at  this 
point? 

MR.  SAMUELS:   No,  your  Honor. 

THE  COURT:   If  not  the  defendant  will  please  rise 
and  come  for\>7ard  for  the  purpose  of  sentencing. 

Mr.  Torres,  is  there  anything  further 
that  you  wish  to  say  before  the  Court  passes  sentence 
at  this  time? 
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DEFENDANT  TORRES:   No. 

THE  COURT:   Mr.  Torres,  the  Court  hereby 
sentences  you  to  a  term  of  years  not  less  than 
50  and  not  more  than  150  years  for  which  period 
of  time  you  will  be  committed  to  the  Department 
of  Corrections  of  the  State  of  Illinois.   You 
will  be  taken  from  here  and  transferred  to  the 
Department  of  Corrections  for  incarceration  in 
the  institution  thev  so  designate  for  that  pur- 
pose.  The  Court  will  order  that  a  mittimus  issue 
and  judgment  will  be  entered,  and  mittimus  will 
issue  for  the  purpose  of  executing  the  sentence 
of  this  dourt." 

It  is  well  established  that  where  defendant  claims  the 
sentence  imposed  upon  him  is  excessive,  although  within  the  limits 
prescribed  by  the  legislature  in  the  Criminal  Code  (111.  Rev.  Stat. 
1965,  ch.  38,  par.  9-1  (b).)  ,  the  "sentence  should  not  be  disturbed 
unless  it  is  greatly  at  variance  with  the  purpose  and  spirit  of  the 
law  or  manifestly  in  excess  of  the  proscriptions  of  section  11  of 
article  II  of  the  Illinois  constitution  [1870]."   (People  v.  Sprinkle, 
56  111.  2d  257,  264,  307  N.E.2d  161,  164.)   The  imnosition  of  a 
sentence  is  a  matter  of  judicial  discretion  and  the  sentence  imoosed 
by  the  trial  court  should  not  be  altered  bv  a  reviewing  court  unless 
it  is  apparent  that  the  judge  abused  his  discretion.   (People  v. 
Burbank ,  53  111.  2d  261,  275,  291  N.E.2d  161,  169;   see  also  People  v. 
Wilson,  12  111.  App.  3d  59,  64,  297  N.E.2d  790,  794.)   The  trial 
court  is  normally  in  a  better  position  during  the  trial  and  the  hear- 
ing in  aggravation  and  mitigation  to  make  a  sound  determination  as  to 
the  punishment  to  be  imposed  than  are  courts  of  review. 

In  the  case  at  bar,  the  sentence  was  within  the  limits  pro- 
scribed by  the  legislature.   (111.  Rev.  Stat.  1965,  ch.  38,  par.  9-1 
(b).)   The  judge  who  presided  at  the  trial  when  the  jurv  recommended 
the  death  penalty  also  presided  at  the  hearing  in  aggravation  and 
mitigation.   He  was  in  the  best  position  to  determine  v^hat  sentence 
was  appropriate.   On  this  record,  we  cannot  say  that  he  abused  his 
discretion. 

The  judgment  of  the  circuit  court  is  affirmed. 


k 


Affirmed. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Plaintiff-Appellee, 


RON/UjD  MURRAY,  also  known  as 
RONALD  ESQUER, 

Defendant-Appellant. 


APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
COOK  COUNTY 


HONORABLE 
DAVID  CERDA, 
JUDGE  PRESIDING. 


Per  Curiam:   First  District,  Second  Division. 
Before  Stamos,  J.,  Leighton,  J.,  and  Downing,  J. 

Defendant,  Ronald  Murray,  also  known  as  Ronald  Esquer, 
was  charged  with  the  offense  of  theft  in  violation  of  Section 
16-l{a)(l)  of  the  Criminal  Code  (111.  Rev.  Stat.  1971,  ch.  38, 
par.  16-l(a)(l)).   After  a  bench  trial,  the  defendant  was 
found  guilty  and  sentenced  to  ten  days  in  the  House  of  Correc- 
tion.  The  defendant  appealed. 

The  Pviblic  Defender  has  filed  a  motion  for  leave  to 
withdraw,  supported  by  a  brief,  pursuant  to  Anders  v.  California, 
386  U.S.  738,  in  which  he  alleges  that  the  only  ground  for 
appeal  is  whether  the  State's  single  complaining  witness  proved 
the  defendant  guilty  beyond  a'  reasonable  doubt,  even  though  the 
testimony  is  contradicted  by  the  defendant. 

The  defendant  was  served  with  copies  of  the  motion  and 
brief  and  was  given  time  within  which  to  file  any  points  he 
might  choose  in  support  of-  the  appeal.   The  defendant  has  filed 
no  response. 

The  sole  issue  on  appeal  is  whether  the  defendant  was 
proved  guilty  of  theft  beyond  a  reasonable  doubt. 

At  the  trial,  Dorothy  Morgan  testified  that  on  Decem- 
ber 9,  1973,  while  working  as  a  security  guard  for  the  Commun- 
ity Discount  Center,  3161  Nortli  Clark  Street,  Chicago,  Illinois, 
she  observed  the  defendant,  who  was  in  the  m.en's  department. 
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put  on  a  jacket,  remove  the  ticket  therefrom,  and  walk  from 
the  men's  department,  towards  the  exit  doors  and  leave  the 
store.   Although  the  defendant  passed  a  checkout  counter,  he 
made  no  attempt  to  pay  for  the  jacket.   Ms.  Morgan,  who  was 
accompanied  by  a  store  guard,  v/alked  up  to  the  defendant, 
showed  him  her  badge  and  asked  him  to  come  back  to  the  store. 
The  defendant  refused,  saying  that  it  was  his  jacket.   The 
defendant  was  taken  to  the  security  office,  where  he  admitted 
he  took  the  jacket,  saying,  "I  was  wrong  in  not  paying  for  the 
jacket."   Ms.  Morgan  identified  the  jacket  and  said  that  the 
Community  Discount  Center  was  the  owner. 

The  defendant  testified  that  the  jacket  was  a  size 
42  and  that  he  wears  a  size  38.   He  tried  on  the  jacket  and 
Vi?as  going  over  to  the  desk  to  ask  if  they  had  a  size  38  when 
Ms.  Morgan  came  up  to  him,  showed  her  badge  and  asked  him  to 
come  with  her  to  the  security  office,  which  he  did.   Defendant 
said  he  did  not  intend  to  steal  the  jacket. 

Ms.  Morgan  stated  that  Community  Discount  Center  is 
a  corporation  and  licensed  to  do  business  in  the  State  of 
Illinois. 

The  law  is  well  settled  that  the  uncorroborated  testi- 
mony of  a  single  witness  is  sufficient  to  convict  if  the  testi- 
mony is  positive  and  the  witness  credible,  although  contradicted 
by  the  defendant.   People  v.  Cato,  4  111.  App.  3d  1093,  1095, 
283  N.E.2d  259;  People  v.  Solomon,  24  111.  2d  586,  591,  182  N.E. 
2d  736,  certiorari  denied  371  U.S.  853;  People  v.  Sullivan,  46 
111.  2d  399,  401,  263  N.E. 2d  38. 

Here,  the  record  indicates  that  the  State  proved  all 
the  material  elements  of  the  offense  of  theft  under  Section 
16-l(a)(l)  of  the  Criminal  Code  (111.  Rev.  Stat.  1971,  ch.  38, 
par.  16-1  (a)(1)).   The  record  also  shows  a  positive  identifi- 
cation of  the  defendant  as  the  individual  who  committed  the 
theft. 
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In  a  bench  trial  it  is  the  responsibility  of  the 
trial  judge  to  determine  the  credibility  of  the  witnesses 
and  the  weight  to  be  given  their  testimony,  and  unless  the 
evidence  is  so  unsatisfactory  as  to  raise  a  reasonable  doubt 
of  the  defendant's  guilt,  the  finding  of  the  trial  judge  will 
not  be  disturbed.   People  v.  Catlett,  48  111.  2d  56,  268  N.E. 
2d  378;  People  v.  Bracey,  129  111.  App.  2d  57,  262  N.E. 2d  748; 
People  V.  Broim,  14  111.  App.  3d  242,  302  N.E.2d  161. 

In  the  case  at  bar,  the  trial  court  chose  to  believe 
the  testimony  of  the  State's  witness  and  it  cannot  be  said  that 
determination  was  erroneous  (People  v.  Benedik,  56  111.  2d  306, 
310,  307  N.E. 2d  382).   The  evidence  was  more  than  sufficient 
for  the  trial  court  to  determine  that  the  defendant  took 
unauthorized  control  over  the  jacket  with  the  intent  to  per- 
manently deprive  the  Commiinity  Discount  Center,  the  owner,  of 
the  use  and  benefit  thereof. 

Our  inspection  of  the  record  does  not  disclose  any 
additional  possible  grounds  for  appeal.   Accordingly,  the 
Public  Defender  of  Cook  County  is  granted  leave  to  withdraw 
as  counsel  for  the  defendant  on  appeal,  and  the  judgment  of 
the  circuit  court  of  Cook  County  is  affirmed. 

Motion  allowed; 

Judgment  affirmed. 

(Publish  abstract  only.) 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff-Appellee, 

vs. 

ISAAC  ADAMS, 

Defendant- Appellant . 


APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
COOK  COUNTY 

HON.  FRANK  J.  WILSON 
Presiding 


*  PER  CURIAM  (FIRST  DISTRICT,  FIRST  DIVISION) : 

Isaac  Adams,  hereinafter  called  petitioner,  appeals  from 
the  dismissal  without  an  evidentiary  hearing  of  his  post- 
conviction petition,  filed  pursuant  to  the  Illinois  Post- 
Conviction  Hearing  Act  (111.  Rev.  Stat.  1971,  ch.  38,  art.  122). 
The  defendant  on  appeal  contends  that  the  trial  court  erred 
when  it  dismissed  his  post-conviction  petition  without  an  evi- 
dentiary hearing  on  four  specific  points,  hereinafter  set  out. 

The  petitioner  was  found  guilty  of  murder  and  aggravated 
battery  by  a  jury  and  sentenced  to  a  term  of  not  less  than  75 
years  nor  more  than  100  years  for  murder  and  not  less  than  5 
years  nor  more  than  10  years  for  aggravated  battery,  the  sen- 
tences to  run  concurrently.   On  direct  appeal  the  judgments 
were  affirmed  but  the  sentence  for  murder  was  reduced  to  a  term 
of  not  less  than  40  years  nor  more  than  100  years.   People  v. 
Adams,  8  111.  App.  3d  8,  288  N.E.2d  724. 

The  petitioner,  by  private  counsel,  then  filed  a  post- 
conviction petition  in  which  it  was  contended  that  the  defen- 
dant' s  constitutional  rights  were  violated  in  the  following 
respects; 

*  EGAN,  P=J.  did  not  participate 
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1.    That  the  Petitioner  was  denied 
effective  assistance  of  both  trxal  and 
appellate  counsel. 

o     That  the  State  presented  evidence 
•     ^Lt  the  petitioner  relied  on 
to  the  Dury  ^^^^^f  ^ .^^^  to  remain  silent. 
his  constitutional  right  ro 

That  the  State  introduced  evidence 
3.    That  tne  b       ^        ^   search  and 

which  was  obtained  m  an  iixeg 

seizure. 

A    That  the  identification  of  the 
^'  !L  result  of  an  unconstitu- 

petitioner  was  the  ^^^^^^ .°  ^^tion  procedure. 

lionally  suggestive  identification  p 

.    -,«   1973   a  hearing  was  held  on  the  post- 
On  October  18,  ly/J'  '^  ' 

..e  «...  ....e  ....a.„ea  .He  ....on  .o  a..™i..  a.a  aen.ea  ..e 

p„,e.  o.  *e  petition,  statin,  t.at  in  .i.  opinion  t..ai 

_.ei  .a.  not  incompetent,  t.at  connsei  .aa  ■.  pe.teot  ti,.t 

.o  evaluate  t.e  .acts  ana  circumstances  as  to  w.et.e.  .e 
..onia  me  amotion  to  .upp.esse.iaence...  ana  t.at...ea.a 

not  do  it.  ana  I  think  he  is  capable." 

..e  .acts  ieaain.  to  the  t.iai,  conviction  ana  sentencing 
o,  .saac  .aa.s  .o.  mu.ae.  ana  a,,ta.atea  .atte..  ate  set  .otth 

-iA    R   288  N.E.2d  724,  as 
in  Peo2lej^Lz_M3H£'  ^  ^^^'    '^P^ 


follows: 


-r      o    I*q      1970,    the   decedent  was    found 
"On  June    19,    l^/u,     ^  auto- 

n\r   ^r  aitoTaa^crshralntJ  rpa..ea   ca. 
mobile.      HIS    dUL..^  ,,„^oH    In   the   same 

Miss   Verna  White  was  wounded    m   tn 


incident. 


,„„na  «hite  testi.i.a  to.  -crifa^o^^tL 
as  she  stood  at  a  ^^reet  ^^^^  ^ 

^--ff,r^^3,r,:;iied  affirmatively,  agreed 
prostitute.   She  rep        ^^^ion,  and  they 
to  perform  an  act  °f  P^^^"^^   ^^^   prepared  to 
,rove  to  a  nearby  f^^;^^;^^riation,'two  men  _  ap- 
perform  an  act  of  oral  cop     ^^^^^3^^  tried 

Thife!  ti  .-■-  -r -sia:  r.-thrc:; 

rra:r;heTec:rnirea'':he  ae.enLnt,    aithon.h 
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at  the  time  she  did  not  know  his  name.   Defen- 
dant, holding  a  gun,  attempted  to  enter  the 
car  and  ordered  the  witness  to  move  over.   Miss 
White  did  not  move,  and  the  deceased  started 
the  car  and  attempted  to  drive  away.   Defendant 
fired  at  least  five  shots  at  the  witness  and  at 
the  deceased.   Miss  White  was  shot  twice,  in 
the  thigh  and  in  the  calf.   As  he  drove  away, 
the  deceased  said  that  he  was  shot  and  told 
the  witness  to  get  out.   She  was  unable  to  do 
so  because  of  the  speed  of  his  car  until  he  ran 
into  the  parked  car. 

"Miss  White  ran  back  to  the  original  inter- 
section where  three  friends,  Charles,  James  and 
Ann  Hicks,  were  waiting  for  her.   The  Hicks' 
drove  her  back  to  the  decedent's  car,  where  the 
witness  saw  him  slumped  over  the  wheel,  motion- 
less and  bloody.   The  Hicks'  then  took  her  to 
get  medical  attention  for  her  injuries.   They 
stopped  a  police  car,  and  were  directed  to  a 
nearby  hospital.   Miss  White  first  told  the 
police  at  the  hospital  that  she  had  been  shot  by 
some  'dudes'  who  attacked  her.   After  the  police 
told  her  that  she  could  be  in  trouble  unless  she 
told  the  truth,  the  witness  told  them  what  had 
happened.   Miss  White  further  testified  that  the 
second  statement  was  the  truth  except  for  one 
thing.   She  told  the  police  that  she  knew  the 
deceased  before  that  night,  but  she  did  not. 
She  did  not  tell  the  police  that  she  was  a 
prostitute. 

"Miss  White  testified  that  she  recognized 
defendant  as  someone  she  had  seen  in  the  neighbor- 
hood for  about  a  year.   He  also  frequented  the  same 
beauty  parlor  as  she.   He  had  a  hair  process  and 
heavy  mustache.   His  hair  was  not  processed  at 
trial.   She  stated  that  she  had  a  good  opportunity 
to  see  the  defendant.   There  was  an  overhead 
light  in  the  alley  and,  after  he  opened  the  car 
door,  the  interior  lights  of  the  car  were  on.   The 
witness  saw  defendant  on  the  street  a  few  hours 
before  the  assault,  and  he  had  said:   'Bitch,  I 
am  going  to  get  you."   After  viewing  photographs, 
she  identified  defendant  as  her  assailant  and  the 
person  who  had  killed  the  deceased. 

"Officer  Ralph  Storck  of  the  Chicago  Police 
Department  testified  that  after  viewing  over  200 
photographs,  the  victim  identified  defendant  as 
her  assailant.   Miss  White  informed  the  officer 
that  defendant  wore  black  clothes  and  had  a  scarf 
on  his  head  at  the  time  of  the  occurrence.   At 
about  lOrOO  A.M.  on  June  19,  1970,  Officer  Storck, 
along  with  other  officers,  went  to  defendant's 
apartment,  located  a  few  blocks  from  the  scene  of 
the  shooting.   The  police  woke  defendant  up  and 
arrested  him,  finding  an  automatic  pistol  in  the 
mattress  of  the  bed  upon  which  he  was  sleeping. 
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The  gun  was  partially  disassembled,  "but  it 
was  of  the  same  caliber  as  the  bullet  re- 
covered from  the  deceased's  body.   An  expended 
casing  of  the  same  caliber  was  found  in  the 
alley  at  the  scene  of  the  shooting.   After 
making  the  arrest,  the  police  found  a  scarf  in 
defendant's  jacket  pocket.   Officer  Storck 
further  testified  that  Miss  White  described  her 
assailant  as. being  small,  5 '4"  to  5 '5",  18  to 
20  years,  and  having  processed  hair  and  a 
mustache.   The  officer  noticed  that  at  the  time 
of  the  arrest  defendant's  hair  was  processed 
and  that  he  had  a  mustache. 

"At  trial.  Miss  White  described  the  weapon 
held  by  defendant  as  a  small,  gray  automatic 
pistol-   She  identified  the  gun  recovered  from 
defendant's  mattress  as  the  gun  used  by  defen- 
dant in  committing  the  crimes. 

"Jeannette  Johnson,  defendant's  girl  friend, 
testified  for  the  defense  that  she  was  with  defen- 
dant earlier  on  the  evening  in  question.   He  was 
wearing  green  slacks,  and  did  not  have  a  scarf  on 
his  head. 

"Defendant's  mother  and  two  brothers,  Michael 
and  Myron,  testified  that  defendant  came  home 
about  lOrOO  P.M.,  June  18,  1970.   He  went  to  sleep 
at  about  10:30  P.M.,  and  was  still  sleeping  at 
7:30  A.M.  the  following  morning.   Michael  Adams, 
14  years  old,  also  testified  that  the  gun  in  ques- 
tion belonged  to  him,  not  to  defendant;  that  the 
gun  was  in  the  mattress  for  about  60  days;  and  that, 
although  defendant  slept  right  on  top  of  it, 
Michael  never  mentioned  its  presence  to  defendant." 


On  direct  appeal  the  petitioner  contended  that  he  was  not 
proved  guilty  of  the  crimes  beyond  a  reasonable  doubt;  that  he 
was  denied  a  fair  trial  as  a  result  of  certain  remarks  made  by 
the  prosecutor  in  the  closing  argument;  and  that  the  sentence  im- 
posed for  murder  was  excessive.   People  v.  Adams,  8  111.  App.  3d  8, 
12-13. 

In  the  present  appeal  the  petitioner  argues  that  trial 
counsel's  failure  to  file  a  motion  to  suppress  the  gun  which  the 
police  found  under  the  mattress  upon  which  the  petitioner  was 
sleeping  at  the  time  of  his  arrest  was  due  to  incompetency  and 
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not  trial  strategy.   The  State  argues  that  trial  counsel 
cannot  be  branded  as  incompetent  for  merely  exercising  his 
judgment  in  conducting  the  trial  in  a  manner  he  believed 
would  be  most  strategically  propitious  for  the  petitioner. 

The  law  is  clear  that  the  petitioner  is  not  entitled  to 
an  evidentiary  hearing  as  a  matter  of  right,  since  the  dis- 
missal of  a  non-meritorious  petition  on  motion  is  within  the 
contemplation  of  the  Post-Conviction  Act  and  is  necessary  to 
the  orderly  and  expeditious  disposition  of  such  a  petition.  . 
(People  V.  Collins,  39  111.  2d  286,  235  N.E.2d  570;  People  v. 
punches,  9  111.  App.  3d  372,-  292  N.E.2d  187;  People  v.  Payne, 
16  111.  App.  3d  83,  305  N.E.2d  700.)   Further,  the  trial  court 
may  render  its  decision  on  the  basis  of  what  is  contained  in 
the  pleading  to  which  the  motion  is  directed,  as  well  as  the 
transcript  of  the  trial  or  other  proceedings.   People  v. 
Morris,  43  111.  2d  124,  251  N.E.2d  202;  People  v.  Payne,  16 
111.  App.  3d  83,  305  N.E.2d  700. 

on  direct  appeal  the  petitioner  relied  on  an  alibi  de- 
fense to  the  effect  that  the  petitioner  was  home  and  in  bed 
sleeping  during  the  time  the  murder  took  place.   Also,  the 
petitioner  presented  the  evidence  of  his  brother,  Michael 
Adams,  that  he  found  the  gun;  that  he  had  placed  the  gun 
under  the  mattress;  and  that  he  had  not  told  his  brother,  the 
petitioner,  about  the  gun.   In  light  of  this  testimony  and 
the  defense  raised,  it  would  not  have  been  expedient  for 
trial  counsel  to  make  a  motion  to  suppress  the  physical 
evidence. 

The  failure  of  appointed  trial  counsel  to  file  a  motion 
to  suppress  the  physical  evidence  has  been  held  insufficient 
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to  show  incompetency  oE  counsel  unless  the  petitioner  has 
shown  ty  the  .negations  of  the  post-eonviction  petition  ana 
supporting  docunents  that  substantial  prejudice  resulted 
therefrom,  without  which  the  outcome  would  probably  have  been 
aifferent.   (PeOEi-^^JiHier .  4  111.  .PP-  3^  772.  282  «.B.2a 
10.  Peo£l^^._SteHheni,  46  111.  2a  153,  263  «.E.2a  83.  People 
^^j^^.    11  111.  W.  3d  479,  297  N.E.2a  382.)   This  the 
petitioner  failea  to  do  in  the  case  at  bar.   Also  see  People 
V.  Pierce,  Illinois  Appellate  court.  First  District,  General 
;rT^,  Fifth  Division,  opinion  filed  .uly  12,  1974,  where 
the  court  held  that  defense  counsel  was  not  incompetent  for 
failure  to  file  a  petition  for  rehearing  in  the  Illinois 
Supreme  Court. 

in  the  instant  case,  there  were  no  affidavits  or  support- 
ing documents  to  support  the  petitioner's  allegations  that 

4-,-.,,+-  in  not  filinq  a  motion 
appointed  trial  counsel  was  xncompetent  rn  not      g 

to  suppress  the  gun.  or  that  if  such  a  motion  was  filed  the 
outcome  would  probably  have  -been  different.   Under  such  cir- 
cumstances, the  trial  court  did  not  err  in  refusing  to  hold 
an  evidentiary  hearing  on  this  issue.  ■    ^ 

The  petitioner,  relying  upon  the  case  of  Chimel^ 
^^U^ornia,  395  U.S.  7S2,  23  L.Ed.  685,  89  Sup.  Ct.  2034. 
argues  that  at  the  time  of  the  arrest  and  search  the  peti- 
tioner "had  been  removed  from  the  area  of  the  bed,"  where  the 
gun  was  hidden,  so  that  "there  was  no  need  to  search  in  order 

.   ,  ,.K„  officers  "   The  petitioner  does  not  argue  that 
to  protect  the  otlicers.    j.*^  f 

the  search  and  seizure  were  illegal,  but  contends  that  be- 
cause the  State  filed  a  .otion  to  dismiss,  the  petitioner  is. 
entitled  to  an 'evidentiary  hearing.   However,  the  trial  court 
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specifically  found  that  trial  counsel  was  not  incompetent  by 
failing  Lo  file  a  moLion  Lo  suppress  and,  therefore,-  the  peti- 
tioner was  not  entitled  to  an  evidentiary  hearing  as  a  matter 
of  right.   Where  the  petition  is  non-meritorious  on  its  face, 
the  trial  court  may  dismiss  the  post-conviction  petition  with- 
out an  evidentiary  hearing.   People  v.  Punches,  9  111.  App.  3d 
372,  292  N.E.2d  187;  People  v.  Collins,  39  111.  2d  286,  235 
N.E.2d  570. 

In  the  case  at  bar,  the  record  shows  that  the  police  of- 
ficers were  informed  that  petitioner  had  shot  and  killed  a  man 
and,  therefore,  they  were  justified  in  searching  under  the 
mattress  on  which  the  petitioner  had  been  lying.   People  v. 
Perry,  47  111.  2d  402,  266  N.E.2d  330;  United  States  v. 
Williams,  454  F.2d  1016. 

The  record  shows  that  the  search  by  the  police  officers 
of  the  mattress  and  the  discovery  of  the  gun  thereunder  did 
not  violate  any  of  petitioner's  constitutional  rights  and, 
therefore,  the  trial  court  rightfully  dismissed  the  post- 
conviction petition  without  holding  an  evidentiary  hearing  on 
that  issue. 

The  petitioner  contends  that  although  appellate  counsel 
argued  the  petitioner  was  not  proven  guilty  beyond  a  reason- 
able doubt,  it  was  done  in  such  an  ineffective  manner  as  to 
deny  petitioner  effective  assistance  of  appellate  counsel. 
Petitioner's  present  counsel  suggests  numerous  arguments  which 
could  have  been  made  on  behalf  of  the  petitioner  on  direct  ap- 
peal.  However,  a  comparison  of  these  arguments  with  those 
made  on  direct  appeal  discloses  that  most  of  the  arguments 
are  substantially  the  same  as  those  presented  on  direct  appeal, 
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The  only  additional  factor  contained  in  petitioner's  present 
suggested  argument  is  that  Verna  White's  identification  of 
the  petitioner  as  the  murderer  was  questionable.   However, 
the  record  clearly  shows  that  an  attack  on  the  identification 
of  the  petitioner  by  Miss  White  would  prove  futile  because  she 
was  able  to  pick  the  petitioner's  photograph  out  of  approxi- 
ately  200  photographs  shown  to  her.   Further,  Miss  White  had 
een  the  petitioner  earlier  in  the  evening  of  the  murder,  as 
well  as  10  to  15  times  prior  thereto,  sometimes  at  the  House 
of  Freddy,  a  beauty  shop  which  they  both  patronized.   There- 
fore, appellate  counsel's  decision  not  to  attack  the  identifi- 
cation of  the  petitioner  by  Miss  White  in  the  "reasonable 
doubt  argument"  does  not  indicate  incompetency  on  his  part. 
Furthermore,  the  opinion  of  the  Appellate  Court  clearly  indi- 
cates that  the  court  fully  considered  the  credibility  of  Miss 
White,  as  well  as  her  identification  of  the  petitioner,  and 
concluded  that  the  petitioner's  guilt  was  proven  beyond  a 
reasonable  doubt.   (PeoHle_v,_^dams,  8  111-  App.  3d  8,  12, 
288  N.E.2d  724.)   In  light  of  the  foregoing,  the  petitioner  is 
now  barred  by  the  doctrine  of  res  judicata  from  raising  this 
argument  by  way  of  a  post-conviction  petition.   Peo£l^^ 
Frank,  48  111.  2d  500,  272  N.E.2d  25;  Peo£l^v_Walker ,  6  111. 
App.  3d  909,  286  N.E.2d  812;  Pep£le_v^_Westbrook,  5  111.  App. 
3d  970,  284  N.E.2d  695. 

Since  there  is  no  evidence  of  incompetency  on  the  part 
of  appellate  counsel  in  raising  the  reasonable  doubt  argument 
on  direct  appeal,  the  trial  court  did  not  err  in  dismissing 
the  petition  without  an  evidentiary  hearing  on  this  issue. 
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The  petitioner  further  argues  he  was  denied  a  fair 
trial  because  the  jury  was  inforrr.cd  that  upon  petitioner's 
arrest  he  was  advised  of  his  right  to  remain  silent.   The 
tasis  of  petitioner's  argument  is  that  the  jury  could  infer 
that  the  petitioner  did  not  make  any  statement  after  being  ad- 
vised of  his  rights.   petitioner  urges  that  this  procedure  of 
itself  violated  his  Fifth  Amendment  or  Miranda  (Miranda  v._ 
Arizona,  384  U.S.  436)  rights.   This  is  contrary  to  the  rec- 
ord.  There  is  no  testimony  that  the  petitioner  requested  a 
lawyer  or  stated  that  he  wanted  to  remain  silent  or  that  he 
made  a  statement  to  the  police.   There  is  no  reason  to  be- 
lieve that  the  jury  reached  such  an  assumption.   It  is  there- 
fore apparent  that  the  petitioner's  Fifth  Amendment  or  Miranda 
rights  were  not  violated.   Even  if  it  be  assumed  that  the  pe- 
titioner was  not  effectively  apprised  of  his  constitutional 
rights  after  his  arrest  but  before  interrogation,  there  is 
nothing  in  the  record  to  show  that  the  petitioner  was  harmed 
or  prejudiced  by  the  alleged  violation  and,  therefore,  "a 
failure  to  comply  fully  with  Miranda  can  be  classified  as 
harmless  error."   Peo2l^v,_KaErelian,  6  111.  App.  3d  1066, 
286  N.E.2d  613,  petition  for  leave  to  appeal  denied,  52  111. 
2d  598,  certiorari  denied  412  U.S.  918. 

Further,  there  was  no  obligation  of  appellate  counsel 
to  brief  every  conceivable  issue  on  appeal.   Therefore,  xt 
was  not  incompetency  for  counsel  to  refrain  from  raising 
those  issues  which  in  his  judgment  were  without  merit,  unless 
his  appraisal  of  the  merits  was  patently  wrong.   People  v_^ 
Frank,  48  111.  2d  500,  505,  272  N.E.2d  25;  People  v.  Blewett, 
11  111.  App.  3d  1051,  1056,  298  N.E.2d  366. 
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It  is  apparent  that  appellate  counsel  was  not  incompetent 
for  failure  to  argue  on  direct  appeal  that  petitioner's  Fifth 
Amendment  or  Miranda  rights  had  been  violated. 

Finally,  petitioner  argues  that  it  was  incompetent  of 
both  trial  counsel  and  appellate  counsel  not  to  have  raised 
the  issue  of  suggestive  identification.   However,  the  peti- 
tioner states  that  he  was  not  asking  "this  court  to  hold  from 
the  instant  record  that  a  suggestive  procedure  occurred,"  be- 
cause such  determination  can  be  made  only  after  a  full  and 
complete  evidentiary  hearing  on  the  issue.   This  court  is 
bound  by  the  record  now  on  appeal  and  since  the  petitioner  con- 
cedes that  the  record  does  not  disclose  a  suggestive  identifi- 
cation procedure,  this  issue  should  not  be  considered.   People 
V.  Pierce,  48  111.  2d  48,  268  N.E.2d  373;  People  v.  Westbrook, 
5  111.  App.  3d  970,  284  N.E.2d  695;  People  v.  Punches,  9  111. 
App.  3d  372,  292  N.E.2d  187;  People  v.  Spicer,  47  111.  2d  114, 
264  N.E.2d  181. 

Further,  the  record  shows  that  the  identification  of  the 
petitioner  was  not  the  result  of  a  suggestive  procedure.   Verna 
White  testified  that  a  short  time  prior  to  the  shooting  she  had 
seen  the  petitioner  and  had  a  brief  conversation  with  him,  but 
that  she  did  not  know  his  name;  that  she  had  seen  him  10  or 
15  times  before;  and  that  she  had  seen  him  a  few  times  at  the 
House  of  Freddy,  a  beauty  shop  which  they  both  patronized. 
After  the  shooting  Miss  White  was  taken  to  a  police  station, 
where  she  looked  at  approximately  200  photographs  from  which 
she  identified  petitioner.   The  petitioner  was  then  arrested 
and  brought  to  the  police  station,  where  he  was  shown  to  Miss 
White,  who  identified  him  as  the  assailant.   The  individual 
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confrontation  at  the  police  station  neither  suggested  nor  in- 
duced the  petitioner's  identification  by  Miss  V7hito.   (People 
V.  Nowsum,  98  111.  App.  2d  219,  240  N.E.2d  780.)   Furthermore, 
an  in-court  identification  is  not  tainted  "by  an  allegedly  il- 
legal confrontation  when  an  independent  basis  exists  for  the 
in-court  identification.   (People  v.  Blumenshine,  42  111.  2d 
508,  250  N.E.2d  152;  People  v.  Martin,  47  111.  2d  331,  265 
N.E.2d  685.)   In  the  case  at  bar  there  is  nothing  in  the  rec- 
ord to  indicate  that  the  positive  in-court  identification  was 
tainted  by  the  allegedly  improper  showup.   (People  v.  Blewett, 
11  111.  App.  3d  1051,  298  N.E.2d  366.)   Therefore,  counsel's 
failure  to  raise  this  issue  in  the  trial  court  or  on  direct 
appeal  does  not  show  that  counsel  was  incompetent.   The  post- 
conviction petition  was  properly  dismissed  by  the  trial  court 
without  an  evidentiary  hearing  on  this  issue. 

A  careful  review  of  the  record  discloses  that  the  as- 
serted errors  of  trial  counsel  and  appellate  counsel  on  direct 
review  concerned  matters  of  judgment,  as  to  which  counsel 
should  be  allowed  generous  leeway,  since  the  decision  may  rep- 
resent only  a  tactical  maneuver  in  a  more  comprehensive 
strategy.   An  attorney's  performance  should  not  be  measured 
by  what  petitioner's  present  counsel,  with. hindsight ,  might 
estimate  to  have  been  the  better  course.   People  v.  Tripp,  19 
111.  App.  3d  200,  205,  311  N.E.2d  168;  People  v.  Washington, 
41  111.  2d  16,  241  N.E.2d  425. 

There  is  no  reversible  error  in  the  record  and,  there- 
fore, the  judgment  of  the  trial  court  is  affirmed. 

JUDGMENT  AFFIRMED 
-  11  - 
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Mario  Tomaso  Tripkovich  (defendant)  was  found  guilty 
after  a  jury  trial  of  the  offenses  of  murder  and  burglary,  in 
violation  of  sections  9-1  and  19-1  of  the  Criminal  Code,  and 
sentenced  to  terms  of  30  years  to- 60  years  on  the  murder  con- 
viction, and  five  years  to  ten  years  on  the  burglary  convic- 
tion.  (111.  Rev.  Stat.  1967,  ch.  38,  pars.  9-1  and  19-1.) 
on  the  direct  appeal  from  that  judgment,  this  Court  vacated 
the  judgment  of  conviction  of  murder  and  remanded  the  cause 
with  directions  to  hold  a  hearing  on.  the  question  of  whether 
the  alleged  confession  made  by  defendant  at  the  scene  of  the 
incident  was  voluntarily  made:   People  v.  Tripkovich,  6  111. 
App.  3d  37,  284  N.E.  2d  323. 

On  remand  the  trial  court,  after  a  hearing,  denied 
defendant's  motion  to  suppress  the  confession  and  reinstated 
the  judgment  theretofore  , entered.   Defendant  now  appeals  from 
that  order  of  denial  and  reinstatement,  contending  that  the 
trial  court  improperly  held  that  it  was  unnecessary  that  he 
have  been  advised  of  his  constitutional  rights  prior  to  police 
questioning,  and  that  the  trial  court  should  have  required 
the  State  to  have  produced  all  material  witnesses  to  the 
alleged  confession  or  to  have  accounted  for  its  failure  to  do 


so. 


Defendant  was  found  guilty  of  the  burglary  of  the 
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Waveland  Golf  Course  restaurant  in  Chicago  and  of  the  murder 
of  the  night  watchinan  of  that  establishment,  the  offenses 
taking  place  at  approximately  5:00  A.M.  on  August  14,  1969. 
The  caretaker  of  the  golf  course  clubhouse  observed  defendant 
inside  the  restaurant  attempting  to  open  drawers  with  a  meat 
cleaver  and  notified  the  police.   Two  police  officers 
arrived  shortly  and  the  caretaker  accompanied  them  to  the 
restaurant,  where  the  officers  confronted  defendant;  defen- 
dant is  then  alleged  to  have  made  the  statement  here  in  gues- 

tion. 

in  remanding  the  cause  to  the  trial  court  for  a  hearing 

on  the  question  of  whether  the  statement  in  question  was 
voluntarily  made  by  defendant,  we  stated  that,  if  the  testi- 
H,ony  elicited  from  the  caretaker  and  the  two  police  officers 
was  the  same  at  the  hearing  as  that  which  had  been  elicited 
from  them  at  the  trial  and  if  the  trial  court  determined  that 
such  statement  by  defendant  was  voluntary,  then  it  would  not 
have  been  necessary  for  the  officers  to  have  advised  defendant 
of  his  constitutional  rights  prior  thereto,  since  the  state- 
ment was  not  the  product  of  a  custodial  interrogation. 

The  testimony  of  the  officers  at  trial  was  that,  upon 
entry  into  the  restaurant  and  after  telling  defendant  to 
come  forward  with  his  hands  raised,  the  night  watchman  was 
observed  lying  on  a  cot  with  blood  around  his  head  and  one 
of  the  officers  asked  defendant,  "VThat  happened  to  him?",  to 
which  defendant  replied  that  the  watchman  woke  up  and  he  had 
to  hit  him.   A  comparison  of  the  testimony  which  had  been 
elicited  from  those  witnesses  at  the  trial  and  that  which  was 
elicited  at  the  hearing  below,  discloses  that  the  testimony 
was  identical,  with  the  single  exception  that  the  caretaker 
noted  that  defendant  was  asked  the  question  and  gave  his 
response  after  having  been  handcuffed  and  searched,  whereas 
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the  officers  stated,  consistently  with  their  trial  testi- 
mony, that  the  question  and  the  answer  occurred  as  they  were 
entering  the  establishment  and  approaching  the  defendant. 
The  "conflict"  which  exists  in  the  evidence  to  that  extent 
was  obviated  by  the  testimony  of  the  caretaker  that  he  was 
not  in  a  position  to  have  overheard  all  that  was  spoken 
between  the  officers  and  defendant,  and  by  the  finding  of 
the  trial  court  that,  in  light  of  that  admission,  there 
existed  no  conflict  in  the  evidence.   We  hold  that  the  evi- 
dence adduced  at  the  hearing  on  the  remandment  of  the  case  was 
substantially  the  same  as  that  adduced  at  the  trial  of  the 
cause  on  the  question  of  the  circumstances  surrounding 
defendant's  statement;  that  such  evidence  discloses  that  the 
statement  was  voluntary;  and  that  it  was  unnecessary  for  the 
police,  under  the  circumstances,  to  have  advised  the  defen- 
dant of  his  constitutional  rights  pursuant  to  Miranda  v. 
Arizona,  384  U.S.  436. 

The  case  of  People  v.  Bailey,  15  111.  App.  3d  558, 
304  N.E.  2d  668,  cited  by  defendant  for  the  standards  to  be 
applied  in  a  determination  whether  there  has  been  a  custodial 
interrogation  of  a  person  not  formally  charged  or  arrested, 
is  not  in  point.   In  Bailey,  as  here,  the  police  had  just 
arrived  on  the  scene,  had  no  knowledge  of  the  facts  of  the 
case  and  were  about  to  commence  upon  a  routine  investigation 
when  the  challenged  statement  was  made  by  defendant  in  response 
to  "general,  on-the-scene  questioning"  by  the  officers  as  to 
what  had  occurred,  which  the  "holding  in  Miranda  was  not 
intended  to  restrict."   (Bailey ,  supra ,  at  p.  562).   The 
Bailey  case  supports  the  State's  position  in  this  regard 
rather  than  that  of  the  defendant. 

The  additional  point  raised  by  defendant  is  likewise 
without  merit:   that  the  State  failed  to  produce  all  witnesses 
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to  the  statement  and  did  not  other\\7ise  account  for  its 
failure  to  do  so.   No  objection  \r7as  raised  below  in  this 
regard.   The  record  further  discloses  that  the  only  persons 
clearly  shown  to  have  been  in  the  immediate  area  at  the 
time  of  defendant's  statement  v;ere  the  two  police  officers 
and  the  caretaker;  although  there  v/as  testimony  that  numerous 
other  police  officers  were  at  the  scene,  the  evidence  is 
equivocal  whether  they  were  present  at  the  time  the  statement 
was  made,  whether  they  were  v;ithin  the  immediate  area  of  the 
statement,  v/hether  they  had  any  direct  connection  with  defen- 
dant and  whether  any  of  them  had  heard  the  statement  made  by 
defendant.   Under  the  circumstances,  it  was  not  necessary 
for  the  State  to  have  produced,  or  otherwise  accounted  for, 
such  witnesses,  if  in  fact  there  were  any.   Peoole  v.  Lego, 
32  111.  2d  76,  80,  203  N.E.  2d  875. 

The  trial  court  properly  denied  defendant's  motion  to 
suppress  the  confession  and  properly  ordered  reinstatement 
of  the  judgment  of  conviction  theretofore  entered.   For  these 
reasons  the  judgment  is  affirmed. 


Judgment  affirmed. 


Publish  abstract  only. 
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APPEAL  FROM  THE  CIRCUIT 

COURT  OF  COOK  COUNTY. 

HONORABLE 
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PRESIDING. 


No.  58862 

PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff -Appellee, 

V. 

WALTER  SZYf^NSKI, 

Defendant-Appellant. 
Before  McNAMARA,  P.J.,  DEMPSEY  and  MEJDA,  J J . 
PER  CURIAM: 

Walter  Szymanski,  defendant,  was  found  guilty  after  a  bench 
trial  of  the  crime  of  gambling  (111 .Rev. Stat .  1971,  ch.38,par. 
28-l(a)  (5))  .   He  v/as  sentenced  to  a  term  of  four  months  in  the 
Cook  County  jail  and  fined  $500.   Defendant  appeals,  arguing 
that  the  trial  court  erred  in  failing  to  grant  his  motion  to 
quash  the  search  v/arrant  and  suppress  evidence  and  that  the 
evidence  was  insufficient  to  establish  his  guilt  beyond  a 
reasonable  doubt. 

At  the  motion  to  suppress  and  at  trial  the  follov;ing 
evidence  v;as  adduced.   Clifford  Berti,  a  Chicago  police  officer, 
testified  that  he  drew  up  the  search  warrant  and  complaint  for 
search  warrant.   On  July  16,  1971,  at  approximately  2:00  p.m., 
together  with  three  other  police  officers,  he  proceeded  to  2319 
West  Crenshaw,  Chicago,  to  execute  the  search  warrant.   The 
house  at  that  address  is  a  one-story  brick  bungalow.   Officer 
Berti  testified  that  he  knocked  on  the  door  and  announced  his 
office,  but  did  not  receive  any  response.   Thereafter,  he 
entered  the  first  floor  of  the  premises,  which  consisted  of 
five  rooms.   In  one  of  the  bedrooms,  Berti  found  a  telephone 
with  a  listed  number  which  had  been  stated  in  the  search  warrant. 
Berti  lifted  the  receiver  and  heard  voices.   He  then  replaced 
the  receiver  and  follov/ed  the  telephone  wires  down  to  the 
basement.   Officer  Berti  testified  that  he  found  a  wooden  door 
V7hich  led  dovm  to  the  basement.   He  walked  down  the  stairs  and 
as  he  reached  the  bottom  of  the  stairs,  he  observed  the  defendant 
seated  at  a  table  six  or  seven  feet  from  the  stairway.   The 
defendant  was  talking  on  the  telephone  and  had  a  pen  in  his  hand. 
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Upon  seeing  the  officer,  the  defendant  hung  up  the  phone. 
Officer  Berti  testified  that  on  the  table  in  front- of  the 
defendant  there  was  an  Illinois  Sports  News  scratch  sheet  and 
several  pieces  of  paper  which  Berti  identified  as  being  the 
records  of  wagers  on  horse  races. 

Hector  Garcia  testified  that  on  July  16,  1971,  he  lived 
at  2319  West  Grenshaw,  Chicago,  Illinois.   The  house  at  that 
address  is  a  bungalow,  with  a  first  floor  and  a  basement. 
The  basement  is  divided  into  two  parts.   There  is  an  apartment 
in  the  front  of  the  basement  with  an  entrance  at  the  rear  of 
the  basement.   The  rear  part  of  the  basement  is  used  by  the 
Garcia  family.   Garcia  testified  that  the  basement  apartment 
was  rented  to  a  man  other  than  the  defendant  for  a  rent  of 
$25  per  week  by  his  brother,  William  Garcia.   The  basement 
apartment  does  not  have  a  number  or  a  mailbox.   Mr.  Garcia 
testified  that  he  had  a  telephone  on  the  first  floor  with  an 
extension  phone  in  the  basement.   The  telephone  is  listed  in 
the  name  of  VJilliam  Garcia. 

Defendant  contends  that  the  trial  court  erred  in  failing 
to  grant  his  motion  to  quash  the  search  warrant  and  suppress 
evidence.   First,  the  defendant  argues  that  the  police  officers 
had  no  right  to  search  the  basement  apartment.   Defendant 
reasons  that  since  the  search  warrant  commanded  the  officers 
to  search  a  house  at  2  319  West  Grenshaw  and  the  record  shows 
that  the  structure  at  that  address  v;as  both  a  house  and  an 
apartment,  the  warrant  was  too  broad  and  the  police  officers 
were  unjustified  in  searching  the  basement  apartment. 

Here  the  search  warrant  called  for  the  police  officers 
to  search  2319  West  Grenshaw,  "a  house."   The  evidence  clearly 
showed  that  the  structure  at  that  address  was  a  single  family 
type  bungalow.   The  police  officer  testified  that  from  the 
outside  the  house  appeared  to  be  a  one-story  single  family 
dwelling.   Hector  Garcia,  the  owner  of  the  premises,  described 
them  as  a  one-story  bungalow  with  a  basement.   Although  there 
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was  testimony  that  part  of  the  basement  v/as  rented  to  a  third 
person,  there  is  nothing  which  would  identify  the  alleged 
basement  apartment  as  a  separate  unit.   There  were  only  two 
entrances  to  the  building,  one  at  the  front  and  one  at  the 
rear,  as  in  any  single  family  home.   The  basement,  apartment 
had  no  separate  entrance,  other  than  that  common  to  the  house, 
and  had  no  separate  street  address  or  mailbox.   To  all  outward 
appearances  the  building  was  a  single  family  dwelling.   Defen- 
dant has  failed  to  point  to  anything  which  would  put  the  officers 
on  notice  that  there  v;as  a  separate  apartment  in  the  basement. 
U.  S.  V.  Poppitt  (1964),  227  F.  Supp.  73. 

Officer  Berti  testified  that  he  entered  the  first  floor 
of  the  house,  which  had  five  rooms.   In  searching  one  of  the 
bedrooms,  he  found  a  telephone  with  the  number  stated  in  the 
complaint  for  search  warrant.   After  hearing  voices  on  the 
telephone,  Berti  follov;ed  the  telephone  line  to  an  extension 
phone  in  the  basement,   lie  went  through  a  door  on  the  first 
floor,  down  a  flight  of  stairs  and  immediately  observed  the 
defendant  seated  at  a  table.   There  v/as  nothing  to  prohibit 
entry  from  the  basement  to  the  other  parts  of  the  home.   The 
evidence  also  demonstrated  that  the  Garcia  family  used  the  rear 
of  the  basement  for  their  personal  use.   Here  the  description 
in  the  search  v/arrant  was  in  accord  with  the  outward  appearance 
of  the  structure.   The  police  officers  had  reasonable  grounds 
to  believe  the  premises  were  all  one  unit  and  in  executing  the 
search  warrant  the  officers  properly  searched  the  basement  of 
the  premises.   People  v.  Cain  (1966),  35  111. 2d  184,  220  N.E.2d 
195;  People  v.  Bell  (1972),  53  111. 2d  122,  290  N.E.2d  214. 

Defendant  next  argues  that  the  complaint  for  search  warrant 
which  was  used  to  obtain  the  search  v/arrant  failed  to  show 
probable  cause  and  was  so  vague  and  insufficient  as  to  be 
fraudulent.   The  basis  of  defendant's  argument  is  that  the 
statements  made  by  the  officer  in  the  complaint  for  search 
warrant  contained  mere  allegations  and  did  not  specify  the 
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underlying  circumstanccR  as  required  by  Aquilar  v.  Texas  (1964) , 
378  U.S.  100.   In  the  complaint  for  a  search  v/arrant,  Officer 
Berti  stated  that  he  had  received  information  from  a  reliable 
informant  whom  he  hac3  known  for  three  months.   On  several 
previous  occasions  the  informant  had  supplied  information  which 
had  resulted  in  four  arrests.   Two  of  those  cases  were  still 
pending  and  two  had  led  to  convictions.   On  July  14,  1971,  the 
informant  gave  him.  a  telephone  number,  829-58  33,  and  stated  that 
bets  could  be  placed  by  calling  that  number.   Berti  stated  that 
he  personally  accompanied  the  informant  to  a  public  telephone, 
where  he  dialed  the  phone  number  and  handed  the  telephone  to 
the  informant.   The  phone  was  placed  a  short  distance  from  the 
informant's  ear  so  that  the  officer  could  listen.   After  the 
phone  rang  once,  it  was  answered  by  a  man  who  identified  himself 
as  "Joe."   Joe  accepted  several  bets  placed  by  the  informant. 
On  July  15,  1971,  the  same  procedure  was  followed  and  another 
bet  was  placed.   Berti  stated  that  he  had  checked  with  the 
Illinois  Bell  Telephone  security  section  and  that  he  found  the 
phone  number  v;as  listed  to  William  Garcia  at  2  319  VJest  Grenshaw. 

In  People  v.  Mitchell  (1970),  45  111. 2d  148,  258  N.E.2d 
345,  the  Supreme  Court  upheld  a  search  warrant  where  the 
defendant  argued  that  the  v^^arrant  was  too  vague  and  did  not 
specify  the  underlying  circumstances  required  by  Aguilar. 
There,  the  search  v/arrant  was  issued  upon  the  affidavit  of 
a  police  officer  who  stated  that  he  received  information  from 
a  reliable  informer  who  on  previous  occasions  had  supplied 
information  resulting  in  a  stated  number  of  arrests  and 
convictions.   The  officer  stated  that  the  informer  had  provided 
a  telephone  number  v;hich  he  could  call  to  place  bets.   The 
telephone  company  had  provided  the  name  and  address  of  the 
subscriber  to  that  telephone  number.   The  officer  had  dialed 
the  number  given  him  by  the  informer  and  handed  the  phone  to 
the  informer.   The  officer  hoard  the  informer  place  a  bet  on 
a  specified  race. 
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In  the  case  at  bar,  the  complaint  for  a  search  warrant 
stated  that  the  informer  was  reliable  and  had  in  the  past 
supplied  information  which  had  led  to  a  stated  numloer  of 
arrests  and  convictions.   Officer  Berti  specifically  stated 
the  circumstances  from  which  he  concluded  that  illegal  gambling 
operations  were  being  conducted.   He  had,  on  tv/o  occasions, 
personally  dialed  the  phone  number  and  overheard  the  informant 
placing  bets  and  the  man  at  the  other  end  of  the  phono  accepting 
the  bets.   The  phone  number  was  checked  through  the  telephone 
company.   Under  these  circumstances,  we  conclude  that  the 
warrant  here  was  based  upon  probable  cause  and  defendant's  motion 
to  quash  was  properly  denied. 

Defendant  next  argues  that  the  search  warrant  was  invalid 

in  that  it  contained  information  obtained  in  violation  of  the 

Illinois  Constitution.   Defendant  argues  that  the  police 

officer's  actions  in  listening  to  the  telephone  v/hile  the 

informer  placed  a  bet  was  in  violation  of  Article  1,  Section  6 

of  the  Illinois  Constitution  of  1970,  which  states: 

"People  shall  have  the  right  to  be  secure  in 
their  persons,  houses,  papers  and  other  possessions 
against  unreasonable  searches,  seizures,  invasions 
of  privacy  or  interceptions  of  comraunications  by 
eavesdropping  devices  or  other  means." 

The  committee  comments  to  this  section  make  it  clear  that  it  is 
intended  to  create  a  right  to  be  free  from  "unreasonable"  inter- 
ference with  communications.   At  page  30,  volume  6,  of  the  report 
of  proceedings  of  the  Sixth  Illinois  Constitutional  Convention, 
the  committee  report,  in  discussing  this  clause,  states: 

"This  addition  is  intended  to  create  a  right 
in  respect  to  interception  of  communications  that 
is  akin  to  the  prohibition  against  'unreasonable 
searches  and  seizures.'" 

In  U.  S.  V.  V7hito  (1971),  401  U.S.  745,  the  Supreme  Court 

held  that  police  officers  could  testify  to  a  conversation  they 

overheard  between  the  defendant  and  a  police  informer  which  was 

transmitted  by  a  transmitter  concealed  on  the  informer.   The 

conversation  was  overheard  with  the  informer's  knowledge  but 
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without  the  defendant's  knovrledge.   See  also  Lee  v.  U.  S. 
(1952) ,  304  U.S.  747.  .    . 

In  the  case  at  bar,  the  police  officer  had  the  right, 
with  the  consent  of  the  informer,  to  listen  to  the  telephone 
conversation  between  the  informer  and  the  defendant.   Just  as 
the  police  officers  in  White  had  a  right  to  listen  and  testify 
regarding  the  conversation  between  the  police  informer  and 
the  defendant  v/hich  v/as  transmitted  to  them  by  an  electronic 
transmitter.  Officer  Berti's  conduct  in  listening  to  the 
conversation  with  the  consent  of  the  informer  vras  not  an 
unreasonable  interception  of  communications  under  Article  1, 
Section  6,  of  the  Illinois  Constitution  of  1970.   People  v. 
Nahas  (1973),  9  111. Ann. 3d  570,  292  N.E.2d  465. 

Defendant  also  argues  that  the  overhearing  of  the  telephone 
conversation  by  Berti  v;as  in  violation  of  the  Illinois  Eavesdropping 
Law  (111. Rev. Stat.  1971,  ch.  38, pars  .  14-1  to  14-7),  v;hich  bans 
the  use  of  stated  eavesdropping  devices  except  under  certain 
circumstances.   Here,  the  only  device  used  by  Berti  was  a 
telephone,  v/hich  is  not  a  device  banned  by  the  Illinois  Eavesdropping 
Statute.   People  v.  Brown  (1970),  131  Ill.App.2d  244,  266  N.E.2d 
131;  People  v.  5948  V'Jest  Diversey  Avenue,  Second  floor  apartment, 
Chicago  (1958),  95  Ill.App.2d  479,  238  N.E.2d  229.   Berti's 
actions  in  listening  while  the  informant  v/as  on  the  telephone 
placing  a  bet  v;as  not  conduct  that  is  prohibited  by  the  Illinois 
Eavesdropping  Law. 

Defendant's  final  contention  is  that  the  evidence  is 
insufficient  to  establish  his  guilt  beyond  a  reasonable  doubt 
because  there  vras  no  evidence  to  link  him  to  the  betting  records 
found  on  the  table.   This  court  has  often  stated  the  rule  that 
it  is  the  function  of  the  trier  of  fact  to  determ.ina  the 
credibility  of  v/itnesses  and  the  trial  court's  findings  will  be 
disturbed  only  v/here  the  evidence  is  so  unsatisfactory  as  to 
leave  a  reasonable  doubt  as  to  the  defendant's  guilt.   Peoola  v. 
Hampton  (1969),  44  111. 2d  41,  253  M.E.2d  385;  People  v.  Sturgis 
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(1973),  14  Ill.App.3d  181,  302  N.E.2d  114. 

In  the  case  at  bar,  the  testimony  of  Officer  Berti 
established  that  v/hile  executing  the  search  v/arrant,  he  v/ent 
down  into  the  basement  of  the  premises  where  he  observed  the 
defendant  seated  at  a  table.   Defendant  was  talking  on  the 
telephone  and  had  a  pen  in  his  hand.   Upon  seeing  the  officer, 
the  defendant  immediately  hang  up  the  phone.   On  the  table  at 
\>rhich  the  defendant  v/as  seated  there  were  papers  v;hich  the 
officer  identified  as  being  the  record  of  bets.   This  evidence 
was  sufficient  to  establish  defendant's  guilt  beyond  a 
reasonable  doubt  on  the  charge  of  gambling.   People  v. 
Oberlander  (1969),  109  Ill.App.2d  469,  248  N.E.2d  805. 

For  the  foregoing  reasons,  the  judgment  of  the  circuit 
court  of  Cook  County  is  affirmed. 

Judgment  affirmed. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff-Appellee, 

vs. 
LARRY  FELDER  and  JESSIE  FELDER, 
Defendants-Appellants . 


APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
COOK  COUNTY        -, 

HON.  SAUL  A.  EPTON, 
presiding 


MR.  JUSTICE  BURKE  delivered  the  opinion  of  the  court: 

Defendant  Jessie  Felder  was  found  guilty  lay  a  jury  of 
armed  robtery,  rape  and  deviate  sexual  assault.   He  was  sen- 
tenced to  25  to  7  5  years  for  armed  robbery,  7  to  14  years  for 
rape  and  5  to  10  years  for  deviate  sexual  assault,  all  sen- 
tences to  run  concurrently.   Co-defendant  Larry  Felder  was 
found  guilty  by  a  jury  of  armed  robbery  and  attempt  rape.   He 
was  sentenced  to  25  to  50  years  for  armed  robbery  and  5  to  10 
years  for  attempt  rape,  the  sentences  to  run  concurrently. 

The  defendants  appeal  on. the  grounds:   (1)  that  they  were 
not  proved  guilty  beyond  a  reasonable  doubt;  (2)  that  the  court 
erred  in  refusing  to  grant  continuances  prior  to  trial;  (3) 
that  the  court  erred  in  denying  their  motions  for  mistrial 
after  a  State  witness  linkbd  Jessie  Felder  to  the  Black-Stone 
Rangers;  (4)  that  the  court  allowed  improper  cross-examination 
of  Jessie  Felder  and  unfair  comments  about  defense  tactics;  and 
(5)  that  their  sentences  are  excessive. 

Around  midnight  on  the  night  of  April  9,  1971,  two  men 
with  guns  forced  their  way  into  the  home  of  Rosetta  Brice  and 
her  son,  Edward  Johnson,  and  announced  a  hold-up.   John  White,. 
Lois  Moorehead  and  a  person  called  Rickey  were  visiting  in  the 
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apartment  at  the  time.   The  two  intruders  ordered  everyone 
standing  to  lie  face  down  on  the  floor.   One  attacker,  later 
identified  as  defendant  Jessie  Felder,  unsuccessfully  attempted 
to  have  intercourse  with  Lois  Moorehead  in  the  living  room, 
then  took  her  into  the  bedroom,  where  he  forced  her  to  engage 
in  oral  copulation  and  to  have  sexual  intercourse  with  him. 
The  second  assailant,  later  identified  as  Larry  Felder,  threw 
Mrs.  Brice  on  the  bed  in  the  living  room  and  attempted  to  have 
intercourse  with  her.   He  failed  to  achieve  penetration.   This 
second  assailant  also  demanded  money  of  those  left  in  the  living 
room.   During  his  search  he  struck  John  White  and  Rickey  with 
his  gun.   When  he  threatened  her  son,  Mrs.  Brice  gave  him  $60 
she  had  locked  in  a  trunk.   The  two  men  left  after  about  an 
hour,  taking  with  them  a  bottle  of  cologne,  a  belt,  some  rec- 
ords, a  book  of  food  stamps,  $62  cash  and  a  radio.   The  victims 
in  the  apartment  then  heard  a  crash  on  the  stairs  —  a  sound 
like  the  radio  falling.   A  piece  of  the  radio  was  later  re- 
covered from  outside  the  apartment.   Mr.  White  telephoned  the 
police  and  gave  them  a  description  of  the  men.   Police  offi- 
cers traveling  in  a  patrol  car  in  the  area  heard  the  descrip- 
tion on  their  radio.   It  related  that  the  perpetrators  of  a 
home  invasion  in  the  vicinity  were  two  men,  five  feet,  eleven 
inches  to  six  feet  tall,  of  slender  build,  with  one  wearing  an 
all  brown,  two-piece  leather  suit  and  light  brown  cap  and  the 
other  wearing  blue  pants.   Both  were  described  as  armed.   The 
officers  spotted  the  defendants  on  a  street  corner  2  1/2  blocks 
from  the  scene  of  the  crime  at  approximately  2:00  A.  M.   They 
fit  the  description  of  the  men  involved  in  the  home  invasion, 
and  the  officers  arrested  them.   In  a  search  of  Jessie  Felder 
the  police  recovered  a  bottle  of  cologne,  a  food  stamp  book 
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with  one  ?2  sta^p  and  .ome  cash  concealed  in  his  shoe.   Larry 
.elder  also  had  cash  in  his  shoe.   The  officers  also  recovered 
a  gun  which  Jessie  Felder  had  thrown  away  during  pursuit.   A 
fingerprint  taHen  from  a  radio  inside  the  apartment  was  iden- 
tified  as  Jessie  Felder' s. 

Rosetta  Brice,  Edward  Johnson.  John  White  and  Lois  Moore- 
head  were  talcen  to  the  police  station  to  view  a  lineup  at 
about  4=00  A.  M.  on  April  10.  1971.   Rickey  left  them  without 
giving  any  explanation.   Edward  Johnson  and  Lois  Moorehead 
both  testified  at  trial  that  they  identified  the  defendants 
from  among  the  five  meo^ers  of  the  lineup.   John  White  testi- 
fied that  at  the  lineup  he  identified  Jessie  Felder  by  sight 
and  Larry  Felder  by  his  voice  and  clothes.   A  poUce  officer 
testified  that  Lois  Moorehead ■=  identification  of  Larry  Felder 
was  only  tentative  at  the  lineup.   Rosetta  Brice  could  not 
,  identify  the  defendants,  she  testified  she  never  got  a  good 
look  at  either  of  the  intruders. 

During  the  trial  Edward  Johnson.  Lois  Moorehead  and  John 
White  identified  the  defendants  as  their  assailants.   Lois 
Moorehead  denied  that  her  lineup  identification  of  Larry  was 
tentative.   Edward  Johnson  and  Rosetta  Brice  identified  the 
bottle  of  cologne  and  food  stamp  tool,  recovered  from  Jessie 
Felder  as  the  ones  taXen  from  their  home.   Edward  Johnson. 
Lois  Moorehead  and  John  White  identified  the  gun  taKen  from 
Jessie  Felder  as  one  used  in  the  home  invasion. 

Jessie  Felder  testified  that  while  he  and  Larry  Felder 
were  on  the  street  corner  where  they  were  arrested,  three  men 
raced  by  them.   Officers  whom  Jessie  Felder  believed  were  in 
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pursuit  of  these  men  instead  arrested  the  Felder  brothers. 
Jessie  testified  that  they  were  taken  to  the  police  station 
and  kept  there  for  some  time  during  which  he  was  forced  to 
touch  certain  objects,  among  them  a  radio.   He  denied  having 
any  of  the  victims'  properties  in  his  possession  when  arrested, 
and  he  denied  ever  being  in  Rosetta  Brice's  apartment. 

The  defendants'  mother  and  a  family  friend  said  that  the  . 
defendants  were  home  until  about  11:30  P.  M.   Another  friend 
testified  that  he  saw  the  defendants  arrested  at  about  mid- 
night.  Both  arresting  officers  testified  that  the  arrest  took 
place  at  about  2:00  A.  M. 

The  defendants  argue  that  they  were  not  proved  guilty 
beyond  a  reasonable  doubt.   They  base  this  argument  on  what 
they  term  weaknesses  in  the  identification  testimony.   As  to 
Jessie  Felder  the  argument  also  includes  an  attack  on  the 
chain  of  custody  of  the  radio  from  which  his  fingerprint  was 
taken. 

1 

The  State  responds  and  we  agree  that  there  was  sufficient 
testimony  by  Lois  Moorehead  alone  to  support  the  conviction  of 
the  Felders.   Lois  Moorehead  testified  that  she  saw  both  defen- 
dants as  they  entered  the 'apartment  and  that  she  saw  Jessie 
Felder 's  face  when  he  attempted  to  have  intercourse  with  her 
in  the  living  room  and  again  when  he  succeeded  in  having  inter- 
course with  her  in  the  bedroom.   She  saw  Larry  Felder' s  face 
again  when  Jessie  allowed  her  to  leave  the  bedroom.   The 
lighting  in  the  apartment  was  good  and  the  defendants  were 
there  for  over  an -hour.   She  gave  a  description  to  the  police 
at  the  station  which  matched  that  of  the  defendants  at  the  time 
they  were  arrested.   It  is  settled  that  the  testimony  of  one 
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credible  witness  is  enough  to  establish  guilt  beyond  a  reason- 
able doubt.   (People  v.  Stringer,  52  111.  2d  564,  289  N.E.2d 
631.)   Lois  Moorehead  had  ample  opportunity  under  good  condi- 
tions to  observe  the  defendants.   She  identified  them  at  a 
lineup  shortly  after  the  incident  and  identified  them  at  trial. 

The  identification  of  the  defendants  by  Edward  Johnson  and 
John  White  supports  Lois  Moorehead 's  testimony.   Any  inconsis- 
tencies in  the  testimony  of  the  witnesses  in  this  case  are  minor 
and  do  not  raise  a  reasonable  doubt  of  the  defendants'  guilt. 
(People  V.  McGee,  21  111.  2d  440,  173  N.E.2d  434.)   The  defen- 
dants' attack  on  the  chain  of  custody  of  the  fingerprint  iden- 
tified as  Jessie  Felder's  taken  from  a  radio  in  the  apartment 
is  without  merit.   The  police  officers  testified  that  the  print 
was  taken  and  passed  along  according  to  the  procedures  of  the 
department.   Jessie  Felder's  testimony  that  he  was  forced  to 
touch  objects  at  the  police  station  is  simply  an  unsupported, 
self-serving  declaration  that  the  jury  chose  not  to  believe. 

The  second  argument  raised  by  the  defendants  is  that  the 
court  abused  its  discretion  in  refusing  to  grant  a  continuance 
so  that  they  could  retain  counsel  of  their  choice.   They  also 
contend  that  defendant  Larry  Felder's  attorney,  a  public  de- 
fender appointed  on  the  day  of  trial,  was  forced  to  try  the 
case  with  inadequate  preparation. 

The  general  rule  in  this  situation  is  that  an  accused  in 
a  criminal  case  has  the  constitutional  right  to  be  represented 
by  counsel  of  his  choice,  but  that  right  may  not  be  invoked  to 
thwart  the  administration  of  justice.   (People  v.  Solomon,  24 
111.  2d  586,  182  N.E.2d  736.)   The  defendants  cite  two  cases 
in  support  of  their  claim  that  their  convictions  should  be 
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reversed.   In  the  first,  reversal  was  ordered  because  of  the 
denial  of  a  motion  for  a  continuance  to  obtain  private  counsel. 
(People  V.  Green,  42  111.  2d  555,  248  N.E.2d  116.)   That  case 
involved  the  summary  denial  of  a  request  for  a  continuance  with- 
out an  inquiry  into  the  defendant's  claim  that  private  counsel 
had  been  retained.   In  the  second  case  involving  the  denial  of 
a  motion  for  a  continuance,  the  defendant  was  incarcerated  until 
trial  and  had  attempted  to  retain  a  named  attorney  who  returned 
from  vacation  shortly  before  the  trial  was  to  begin.   The  attor- 
ney did  not  appear  on  the  day  of  trial.   The  appellate  court  re- 
versed, noting  that  the  defendant  desired  the  named  attorney  to 
represent  him,  that  the  defendant  did  all  he  could  to  reach  him 
after  his  vacation  and  that  the  attorney  indicated  by  affidavit 
that  he  could  have  represented  the  defendant.   (People  v.  Willis, 
6  111.  App.  3d  980,  286  N.E.2d  72.)   The  court  in  Willis  listed 
certain  areas  relevant  to  its  inquiry  on  this  issue:   the  facts 
that  the  defendant  was  continuously  incarcerated,  that  he  in- 
formed the  trial  court  of  his  efforts  to  obtain  private  counsel, 
and  that  he  manifested  dissatisfaction  with  appointed  counsel 
but  cooperated  with  the  public  defender.   None  of  these  factors 
is  present  in  the  instant  case.   The  defendants  here  were  out 
on  bond  for  over  a  year  before  trial,  during  which  time  the 
public  defender  represented  both  of  them.   They  did  not  express 
dissatisfaction  with  this  representation  even  at  the  time  of 
the  request  for  a  continuance  to  obtain  other  counsel.   The  de- 
fendants stress  the  facts  that  they  were  not  incarcerated  and 
that  they  were  employed  as  support  for  their  claim  that  they 
could  afford  private  counsel.   They  argue  that  this  weighs  in 
favor  of  reversal  for  failure  to,  grant  a  continuance.   We  find 
to  the  contrary  that  these  facts  support  the  trial  judge's 
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refusal  to  grant  a  continuance.   There  is  no  evidence  of  any 
effort  made  by  the  defendants  or  notice  to  the  court  of  their 
desire  to  obtain  private  counsel  before  trial,  though  they  had 
ample  opportunity.   The  defendants'  request  for  a  continuance 
would,  if  granted  in  this  case,  amount  to  the  thwarting  of 
justice  which  the  trial  judge  had  the  discretion  to  prevent. 

The  argument  by  Larry  Felder  that  the  public  defender  who 
was  appointed  for  him  had  inadequate  time  to  prepare  the  case 
is  also  without  merit-   The  public  defender  who  represented 
both  defendants  stated  that  since  there  was  a  potential  con- 
flict in  his  representation  of  both  men,  another  attorney 
should  be  appointed  for  Larry  Felder 's  defense.   The  court,  al- 
though not  agreeing  that  a  conflict  existed,  allowed  another 
assistant  public  defender  to  take  over  Larry  Felder 's  repre- 
sentation and  the  voir  dire  examination  proceeded.   The  follow- 
ing day  Larry  Felder' s  attorney  requested  a  continuance  to  pre- 
pare the  case.   The  court  denied  this  request. 

The  denial  of  a  motion  for  a  continuance  to  prepare  for 
trial  is  within  the  discretion  of  the  trial  court  and  requires 
reversal  only  if  the  denial  embarrassed  the  defendant  in  pre- 
paring his  defense  and  prejudiced  his  rights.   (People  v. 
Solomon,  24  111.  2d  586,  182  N.E.2d  736.)   The  defendants  con- 
tend that  the  denial  of  a  continuance  in  this  case  resulted  in 
long  prison  terms  for  them,  yet  they  offer  nothing  to  support 
this  statement.   The  defendants'  argument  that  there  were 
weighty  decisions  to  be  made  by  trial  counsel  and  that  her 
lack  of  time  to  prepare  prevented  her  from  knowledgeably  se- 
lecting from  alternatives  is  not  borne  out  by  the  record.   The 
report  of  proceedings  indicates  no  instance  in  which  trial 
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counsel  showed  herself  to  be  inadequately  prepared.   In  view 
of  Lhia  TacL  and  that  the  defendants  rr.ust  show  prejudice, 
rather  than  speculate  as  to  its  existence,  we  find  no  merit 
in  this  contention  of  the  defendants. 

The  defendants  next  contend  that  the  court  erred  in  deny- 
ing their  motions  for  a  mistrial  when  a  State's  witness  linked 
them  to  the  Black-Stone  Rangers.   The  witness,  a  police  offi- 
cer, was  called  to  testify  as  to  Jessie  Felder's  reputation  for 
truth  and  veracity.   The  witness  responded  that  Jessie  Felder 
was  a  member  of  the  Black  Peace  Stone  Nation.   The  State  moved 
that  the  response  be  stricken  as  unresponsive  to  the  question. 
The  trial  court  made  no  ruling  on  the  motion.   The  State  then 
asked  whether  Jessie  Felder 's  "reputation  is  good  or  bad  for 
truth  and  veracity?"   The  witness  replied  that  it  was  bad. 
Jessie  Felder -s  attorney  objected  and  requested  a  mistrial 
which  was  denied.   If  this  were  error  at  all,  we  find  that  it 
was  harmless  error  in  light  of  the  overwhelming  evidence  of  the 
defendants'  guilt.   People  v.  Oparka,  105  111.  App.  2d  158, 
245  N.E.2d  69. 

The  defendants  raise  a  similar  argument  with  respect  to  a 
selection  of  statements  made  by  the  State.   They  contend  that 
these  statements  prejudiced  them  and  require  reversal.   We  need 
not  detail  the  allegations  of  prosecutorial  misconduct,  since 
we  find  that  they  did  not  result  in  prejudice  to  the  defen- 
dants? hence,  they  do  not  require  reversal.   People  v.  Clark, 
52  111.  2d  374,  288  N.E.2d  363;  People  v.  Nilsson,  44  111.  2d 
244,  255  N.E.2d  432. 

The  defendants'  final  argument  is  that  their  sentence? 
are  excessive.   Defendant  Jessie  Felder  had  one  prior 
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conviction  for  criminal  trespass.   Defendant  Larry  Felder  had 
one  prior  conviction  for  theft.   Two  ministers  testified  as  to 
the  defendants'  good  character. 

The  imposition  of  sentence  is  within  the  trial  court's 
discretion  and  will  not  be  disturbed  by  a  reviewing  court  un- 
less there  was  an  abuse  of  discretion.   (People  v.  Williams, 
130  111.  App.  2d  192,  266  N.E.2d  145.)   The  crimes  in  this 
case  were  of  a  very  serious  nature.   We  find,  however,  that 
the  circumstances  of  the  crimes,  in  light  of  the  defendants' 
records,  do  not  warrant  sentences  of  the  severity  imposed  for 
armed  robbery.   Under  our  authority  to  reduce  such  sentences 
(111.  Rev.  Stat.  1973,  ch.  IIOA,  par.  615) ,  we  reduce  the  sen- 
tence imposed  upon  Jessie  Felder  for  armed  robbery  to  15  to 
45  years  and  the  sentence  imposed  upon  Larry  Felder  for  armed 
robbery  to  15  to  45  years.   In  addition,  the  sentence  imposed 
upon  Larry  Felder  for  attempt  rape  is  reduced  to  one  to  three 
years  (People  v.  Scott,  14  111.  App.  3d  211,  302  N.E.2d  146), 
in  spite  of  amendment  of  the .Uniform  Code  of  Corrections. 
(111.  Rev.  Stat.  1973,  ch.  38,  par.  8-4(c)(4).)   The  amendment 
cannot  be  enforced  without  violating  the  constitutional 
proscription  against  _ex  post  facto  laws.   People  v.  Dupree,  15 
111.  App.  3d  769,  306  N.E.'2d  693. 

The  judgments  are  affirmed  as  modified. 

JUDGMENTS  AFFIRMED  AS  MODIFIED 
GOLDBERG,  J.  and  HALLETT,  J.,  concur. 
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l-EOPLE  OP  THK  STATE  OK  ILLINOIS, 
Plaintif f -Appellee , 
vs. 

EDDIE  PERRY, 

Defendant-Appellant. 


APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
COOK  COUNTY. 


HONORABLE 
SAUL  A.  EPTON, 
PRESIDING. 


Mr.  JUSTICE  McGLOON  delivered  the  opinion  of  the  court: 

The  defendant,  Eddie  Perry,  was  indicted  for  murder. 
After  a  jury  trial  in  the  circuit  court  of  Cook  County  he  was 
found  guilty  of  involuntary  manslaughter.   He  was  sentenced 
to  a  term  of  7  to  10  years  in  the  penitentiary  and  has  appealed 
to  this  court. 

Part  of  his  appeal  presents  tv/o  instances  of  alleged 
trial  error.   His  first  contention  is  that  the  trial  court 
erred  in  admitting  certain  hearsay  testimony  into  evidence. 
His  second  contention  is  that  testimony  which  referred  to  defen- 
dant's refusal  to  speak  to  the  police  following  his  arrest  was 
prejudicial.   In  both  instances  he  requests  that  this  court  re- 
verse his  conviction  and  remand  the  cause.   The  other  part  of 
his  appeal  concerns  his  sentence  in  light  of  the  Unified  Code 
of  Corrections .   He  contends  that  the  sentence  imposed  was  ex- 
cessive and  requests  a  reduction  of  its  term. 

We  affirm  as  modified. 

The  murder  prosecution  resulted  from  the  fatal  beat- 
ing of  Louis  C.  Holly.   Officer  Charles  Sias  of  the  Chicago 
Police  Department  testified  at  trial  that  approximately  one 
week  before  Holly's  death.  Holly  approached  his  squad  car  and 
had  a  conversation  with  him.   As  a  result  of  this  conversation 
Officer  Sias  went  to  Holly's  apartment  and  had  a  conversation 
with  the  defendant,  v-7ho  v;as  Holly's  roommate  at  the  time.   Over 
defense  counsel's  objection  the  trial  court  allowed  Officer  Sias 
to  testify  to  the  contents  of  that  conversation: 
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"THE  VJITNESS :   A  At  that  time,  in  the  apartment, 
I  told  Mr.  Perry  to  stop  t/ireticening  Rwvorend 
Holly  and  I  also  told  him  that  Reverend  Holly 
had  flagged  me  dov;n  on  the  street  at  14th  and 
Loomis  ***.   And  that  Mr.  Holly  stated  he  was 
afraid  to  come  home  because  there  was  a  man  in 
his  apartment  that  was  going  to  beat  him  up  when 
he  got  home . " 

On  cross-examination  defense  counsel  pursued  this 
line  of  questioning  .   Officer  Sias  could  not  recall  whether 
Perry  made  any  admissions  or  denials  when  confronted  with  the 
above  statements.   The  officer  made  a  verbal  report  of  the 
incident  over  the  police  radio. 

Officer  Sias  further  testified  that  on  December  13, 
1970  he  found  the  dead  body  of  Reverend  Holly  lying  on  the 
sidewalk,  clad  in  only  a  pair  of  trousers,  and  one  sock.   Sias 
went  to  Holly's  residence  and  arrested  the  defendant  as  he  was 
leaving  the  apartment.   He  found  the  apartment  in  a  shambles. 
There  was  blood  on  a  chair  and  a  shirt  on  the  floor. 

Officer  VVare  of  the  Chicago  Police  Department  was  also 
present  when  Holly's  body  was  found.   He  accompanied  Officer 
Sias  to  Holly's  residence  and  observed  the  defendant  as  he  was 
leaving  the  apartment.   VJare  testified  that  inside  the  apart- 
ment he  saw  a  jacket  which  matched  the  pants  Holly  was  wearing. 
Holly's  other  sock,  and  bloodstains  on  a  chair  and  floor.   After 
defendant  was  arrested  and  advised  of  his  rights,  he  refused  to 
say  anything . 

Bobbie  Lockhart  testified  that  he  was  acquainted  with 
the  decedent  and  the  defendant.   He  was  drinking  with  the  defen- 
dant much  of  the  time  on  the  day  before  the  incident  and  the 
day  of  the  incident.   At  about  8:00  P.M.  on  December  12,  1970 
he  testified  that  the  defendant  and  Holly  engaged  in  a  dispute 
concerning  a  welfare  check.   The  dispute  erupted  into  a  fight 
during  which  the  defendant  beat,  kicked  and  jumped  on  Holly. 
The  beating  lasted  for  about  ten  or  fifteen  minutes.   Lockhart 
testified  that  he  stopped  the  defendant  at  first  but  defendant 

-  2  - 


58024 

continued  the  beating  and  stated  he  was  going  to  kill  Holly. 
After  this  incident  defendant  put  Holly  in  the  bedroom  and 
left  the  apartment  with  Mr.  Lockhart.   Upon  returning  to  the 
apartment,  Lockhart  and  the  defendant  carried  Holly's  body 
to  the  sidewalk.   Lockhart  then  called  the  police  and  left. 

Dr.  Jerome  Kearns ,  a  pathologist  with  the  Coroner 
of  Cook  County,  examined  the  decedent's  body  and  found  swelling 
of  the  tissues  of  the  head,  lips  and  neck;  fractured  ribs; 
fractured  chest  bone;  lacerated  liver,  spleen  and  mesentery; 
and  internal  bleeding.   In  his  opinion  the  cause  of  death  was 
the  result  of  external  violence  to  the  abdomen  and  chest.   He 
testified  that  blows  from  the  fist  or  stomping  could  have 
caused  the  injuries. 

Maggie  Grigler,  a  neighbor  of  Holly,  testified  that 
on  December  13,  1970,  at  about  7:30  P.M.,  she  saw  defendant 
drag  a  man  out  of  a  building  onto  the  sidewalk  and  heard  him 
say  to  another  man,  who  was  v/ith  him,  "Let's  go  man.   He's 
dead."   Willie  Davis,  who  was  with  Maggie  Grigler  at  the  time, 
also  observed  two  men  dragging  Holly  into  the  street,  but 
could  not  positively  identify  Perry  in  court  as  one  of  the 
men .         . 

Richard  Sandberg  of  the  Chicago  Police  Department 
interviewed  Bobbie  Lockhart  and  Eddie  Perry  on  December  13 , 
1970  at  the  police  station.   Officer  Sandberg  advised  the 
defendant  of  his  rights  and  asked  him  about  the  homicide. 
Sandberg  testified  that  the  defendant  stated  at  first  that 
he  did  not  knov/  anything  about  the  incident.  An  hour  later 
Sandberg  again  questioned  the  defendant.   On  this  occasion 
he  confronted  the  defendant  with  a  statement  which  was  taken 
from  Lockhart.   The  defendant  admitted  being  present  but 
stated  that  Lockhart  and  his  cousin  removed  the  body.   He 
finally  admitted  to  carrying  the  body  out,  but  denied  parti- 
cipating in  the  beating. 
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The  defendant  testified  in  his  own  behalf.   He 
testified  that  he  and  Holly  got  into  an  argument  about 
Lockhart's  staying  in  the  apartment.   According  to  the  defen- 
dant, Holly  jumped  up  and  hit  him  twice.   Defendant  admitted 
that  he  hit  Holly  a  few  times  and  knocked  him  unconscious. 
As  a  result  of  the  fight,  defendant  testified  he  incurred  a 
swollen  eye. 

On  cross-examination,  defendant  denied  threatening 
Holly  a  week  before  the  killing  and  did  not  remember  seeing 
Officer  Sias  at  that  time.   He  stated  he  had  been  drinking 
all  day  before  the  fight,  but  was  not  drunk.   In  rebuttal. 
Officer  Doelker  of  the  Chicago  Police  Department  testified 
that  when  he  arrested  the  defendant  he  noticed  no  cuts  or 
bruises  on  him. 

At  the  close  of  the  evidence  the  trial  court  gave 
defendant's  instructions  on  voluntary  intoxication  and  self- 
defense.   Defendant  maintained  that  he  was  acting  in  self- 
defense  and  also  that  because  of  his  intoxication  he  did  not 
possess  the  mental  state  necessary  for  a  murder  conviction. 
The  jury  found  defendant  guilty  of  involuntary  manslaughter. 

Defendant's  first  contention  concerns  alleged  prior 
threats  that  defendant  made  to  Holly  a  week  before  the  killing. 
The  prosecution  asked  Officer  Sias  what  Holly  had  said  to  him. 
Defense  counsel's  objection  to  this  question  was  sustained. 
Hov;ever,  later  in  the  testimony,  the  contents  of  the  conversa- 
tion were  revealed  in  the  testimony  of  what  Officer  Sias  told 
defendant.   Sias  testified  that  he  told  defendant  that  Holly 
stated  that  "he  was  afraid  to  come  home  because  there  was  a 
man  in  his  apartment  that  was  going  to  beat  him  up  when  he 
got  home."   Defense  counsel  objected  to  this  statement  on  the 
basis  of  hearsay.   This  objection  was  overruled. 

The  above  quoted  statement  did  not  contain  a  threat 
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in  the  ordinary  sense  of  that  term.   V7hat  we  have  here  is 
an  expression  of  the  victim's  state  of  mind  one  v;eek  before 
his  killing  and  his  reason  for  such  fear.   The  prosecution 
argues  that  this  declaration  of  mental  state  does  not  fall 
within  the  prohibition  of  the  hearsay  rule  and  that  dece- 
dent's mental  state  was  relevant  to  the  issues  in  this  case. 
We  agree  that  under  circumstances  indicating  that  such  a 
statement  was  made  with  apparent  sincerity  it  may  be  received 
in  evidence.   (See  KcCormick  on  Evidence ^  sec. 294  (2d  ed . 
1972) .)   Obviously,  the  state  of  mind  which  is  expressed  must 
be  relevant  to  the  issues  in  the  case  before  it  should  be  ad- 
mitted.  People  V.  Newbury,  53  111. 2d  228,  239-40,  290  N.E.2d 
592,  598-99. 

The  manner  in  which  Holly  flagged  down  the  police 
squad  car  and  told  Officer  Sias  his  fear  of  the  defendant  in- 
dicates that  the  statement  was  made  spontaneously.   Apparently 
Officer  Sias  was  impressed  with  Holly's  sincerity  as  he  went 
almost  immediately  to  Holly's  apartment  to  confront  the  defen- 
dant.  The  statement  was  relevant  to  the  issue  of  defendant's 
identity  and  to  the  theory  of  self-defense  which  the  defendant 
espoused. 

We  must  emphasize  that  v/e  proceed  with  caution  when 
a  statement  of  the  victim's  fear  that  defendant  will  do  him 
harm  is  admitted  to  infer  that  defendant  subsequently  did  kill 
him.   However,  in  the  instant  case  the  statement  was  merely 
corroborative  of  other  evidence  of  defendant's  identity. 
Lockhart's  testimony  that  he  saw  the  defendant  beat  the  de- 
ceased, the  testimony  of  at  least  one  v;itness  who  saw  defendant 
drag  the  body  outside  and  abandon  it,  and  defendant's  own 
testimony  that  he  struck  the  deceased  all  indicate  that  he  was 
the  killer.   Likewise,  the  expression  of  fear  v>?as  only  cor- 
roborative of  other  evidence  which  tended  to  rebut  any  evidence 
of  self -defense.   The  nature  and  extent  of  decedent's  injuries 
and  the  testimony  rebutting  defendant's  own  claim  of  injury 
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indicate,  at  least,  an  excessive  use  of  force. 

Furthermore,  the  complained  of  statement  does  not 
stand  alone  or  uncontroverted.   The  jury  was  provided  with 
defense  counsel's  cross-examination  of  Officer  Sias  concern- 
ing Holly's  communication  of  previous  "threats".   Defendant 
denied  threatening  Holly  and  did  not  remember  being  confronted 
by  Officer  Sias  before  the  incident.   Under  these  circumstances 
we  find  that  admission  of  the  statement  in  evidence  was  not 
error.   Although  a  decision  of  another  jurisdiction,  the  case 
of  State  V.  Cause,  107  Ariz.  491,  489  P. 2d  830,  death  sentence 
vacated,  409  U.S.  815,  93  S.Ct.  192,  34  L.Ed2d  71,  directly 
supports  our  holding. 

Defendant's  second  contention  is  that  the  admission 
of  testimony  concerning  defendant's  refusal  to  speak  to  the 
police  following  his  arrest  v;as  prejudicial.   Defendant  con- 
cedes that  he  did  not  object  to  any  of  these  references  at 
trial.   Nevertheless  he  claims  that  v;e  should  consider  the 
assignments  of  error  under  the  "plain  error"  rule.   (111. Rev. 
Stat.  1971,  ch.llOA,  sec. 615(a).) 

Defendant's  refusal  to  speak  came  after  he  was 
arrested  and  y;hile  he  was  in  police  custody.   Defendant  relies 
on  the  case  of  Miranda  v.  Arizona,  384  U.S.  436,  86  S.Ct.  1602, 
16  L.Ed2d  694,  to  support  his  contention  that  the  admission 
of  certain  testimony  penalized  him  for  exercising  his  right  to 
remain  silent. 

Officer  Ware  testified  that  after  he  arrested  defen- 
dant and  informed  him  of  his  rights,  defendant  refused  to  say 
anything.   He  further  testified  that  on  the  way  to  the  police 
station  defendant  refused  to  talk  to  him  and  his  partner.  De- 
fendant also  points  to  certain  testimony  of  Officer  Sandberg 
v/hich  he  claims  vjas   objectionable.   Upon  closer  examination  of 
this  testimony  we  find  it  difficult  to  perceive  v;hether  defen- 
dant was  silent  in  the  face  of  accusation  or  rather  denied 
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having  any  knowledge  of  the  incident.   In  any  event,  defense 
counsel  raised  no  objection  to  any  of  the  testimony  he  now 
finds  objectionable. 

Defendant  relies  upon  the  case  of  People  v.  McDowell, 
4  Ill.App.3d  382,  280  N.E.2d  471,  where  the  court  invoked  the 
plain  error  rule  to  reverse  a  conviction  which  v/as  based,  in 
part,  on  testimony  that  defendant  refused  to  talk  to  the  police 
about  the  crime.   In  that  case,  as  distinguished  from  the 
instant  case,  the  evidence  was  close  on  the  issue  of  guilt. 
Hare  the  evidence  of  defendant's  guilt  was  substantial  and 
the  prejudice,  if  any,  was  minimal.   We  must  conclude  that 
defendant  has  waived  any  objection  by  failing  to  object  at 
trial,  (People  v.  Newbury,  supra,  at  598),  and  that  the  admission 
of  the  alleged  objectionable  testimony  v;as  not  so  prejudicial 
as  to  amount  to  "plain  error".   See  People  v.  McVet,  7  Ill.App. 
3d  380,  287  N.E.2d  479. 

Defendant's  final  contention  concerning  the  excessive- 
ness  of  his  sentence  is  well  founded.   However,  our  decision  to 
reduce  is  based  on  the  strict  requirements  of  the  Unified  Code 
of  Corrections  which  is  applicable  to  this  cause  and  not  on  any 
notion  of  harshness  which  is  quickly  dispelled  v7hen  one  examines 
the  brutality  of  the  killing  and  the  extensive  criminal  record 
of  the  defendant. 

Because  this  case  had  not  reached  the  stage  of  final 
adjudication  on  the  date  when  the  Unified  Code  of  Corrections 
became  effective,  the  more  lenient  sentencing  provisions  are 
applicable.   (People  v.  Chupich,  53  111. 2d  572,  295  N.E.2d  1.) 
Under  these  provisions  the  crime  of  involuntary  manslaughter 
is  a  Class  3  felony,  (111. Rev. Stat.  1973,  ch.38,  sec.9-3(c)), 
which  carries  a  maximum  term  of  10  years  and  a  minimum  of  1 
year,  "unless  the  court,  having  regard  to  the  nature  and  cir- 
cumstances of  the  offense  and  the  history  and  character  of  the 
defendant  sets  a  higher  minimum  term,  which  shall  not  bo  greater 
than  one-third  of  the  maximum  term  sot  in  that  case  by  the  court. 
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(111. Rev. Stat.  1973,  ch.38,  sec .1005-8-1 (c)  (4)  . ) 

In  accordance  v^/ith  these  provisions  v/e  reduce  the 
term  originally  imposed  of  7  to  10  years  to  a  term  of  3  years 
4  months  to  10  years.   We  decline  defendant's  request  to 
reduce  either  the  minimum  or  maximum  of  this  modified  sen- 
tence any  further  based  on  the  obvious  lack  of  justification 
which  the  record  shows  for  so  doing. 

Accordingly  the  judgment  of  the  circuit  court  of 
Cook  County  is  affirmed  with  the  exception  that  the  sentence 
be  modified  as  set  out  in  this  opinion. 


Judgment  affirmed  as  modified, 


Dempsey  and  Mejda,  JJ.,  concur. 
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PER  CURIAM: 

James  Bobby  Boy,  a/k/a  Freddie  E.  Brown,  defendant,  was 
found  guilty  after  a  bench  trial  of  the  crime  of  murder  (Ill.Rev. 
Stat.  1971,  ch.38,  par. 9-1.)   He  was  sentenced  to  a  term  of  14 
to  20  years.   Defendant  appeals,  arguing  (1)  that  he  did  not  know- 
ingly and  understanding ly  waive  his  right  to  a  trial  by  jury,  (2) 
that  the  evidence  was  insufficient  to  establish  his  guilt  beyond  a 
reasonable  doubt,  and  (3)  that  the  facts  at  best  demonstrate  that 
he  should  have  been  found  guilty  of  voluntary  manslaughter. 

At  trial,  the  testimony  of  Anna  Hayes,  Jeanna  Hayes,  Edward 
Harris,  Lillie  Blackman  and  Willie  Johnson  established  that  shortly 
before  midnight  on  August  12,  1971,  Anna  Hayes  returned  to  her  apart- 
K>ent  at  3849  W.  Flournoy  Street,  Chicago,  Illinois,  where  she  lived 
with  Kassie  Cannady.   Anna  Hayes'  mother,  father,  sister  and  brother 
lived  on  the  second  floor  of  that  address.   Present  in  the  apartment 
were  Anna  Hayes,  Leonard  Hayes,  Kassie  Cannady,  Willie  Johnson, 
Jeanna  Hayes  and  Edward  Harris.   A  short  time  later,  the  occupancs 
.  of  the  apartment  heard  loud  voices  outside  the  home  and  several  of 
them  recognised  one  of  the  voices  as  belonging  to  Leonard  Hayes. 
The  occupants  of  the  apartment  went  toward  the  front  door  when  they 
heard  a  shot.   As  they  went  onto  the  porch  of  the  home,  they  observed 
Leonard  Hayes  and  the  defendant  arguing.   Defendant  was  standing 
near  his  car  which  was  parked  in  front  of  the  home.   Defendant 
started  toward  Leonard  Hayes  when  Leonard  told  defendant  not  to 
walk  toward  him.   Defendant  reached  into  his  car  and  told  a  woman 
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occupant  to  "give  it  to  itie".   Defendant  then  turned  and  put  his 
hand  into  his  pocket.   Defendant  again  approached  Leonard  Raves  who 
fired  a  second  shot  into  the  air  and  told  defendant  to  stay  away. 
Defendant  returned  to  his  car  and  drove  off.   Anna  Hayes  took  her 
brother  into  the  second  floor  of  their  home.   The  other  occupants 
returned  to  the  first-floor  apartment. 

Anna  and  Leonard  Hayes  returned  to  the  first-floor  apartment. 
Leonard  Hayes  remained  in  the  apartment  for  a  short  period  of  time 
and  then  left.   Thereafter  Lillie  Blackman  came  into  the  apartment. 
Kassie  Cannady  heard  a  car  pull  up  and  walked  toward  the  front  of 
the  apartment.   She  saw  the  defendant  drive  up  in  front  of  the  home. 
The  people  in  the  apartment  went  out  onto  the  front  porch.   Anna 
Hayes  asked  the  defendant  if  she  could  talk  with  him  and  the  defen- 
dant agreed.   Anna  Hayes  went  down  to  defendant's  car  and  asked  him 
not  to  harm  her  brother.   Defendant  stated  that  he  only  wanted  to 
talk  to  Leonard.   Anna  Hayes  observed  Leonard  Hayes  walking  down 
the  street  and  called  him  over  to  defendant's  car.   As  Leonard 
Hayes  approached  defendant's  car  with  his  hands  outstretched  the 
defendant  pulled  a  gun  and  shot  Leonard  Hayes.   Defendant  then 
backed  up  his  car  and  shot  Leonard  Hayes  two  more  times  as  he  lay 
on  the  ground.   Defendant  drove  off. 

Leonard  Hayes  was  placed  in  Charles  Jordan's  car  to  be  taken 
to  Garfield  Hospital.   Edward  Harris,  Anna  Hayes,  Jeanna  Hayes, 
Kassie  Cannady  and  Lillie  Blackman  all  got  into  Edward  Harris'  car 
to  go  to  the  hospital.   As  they  approached  the  intersection  of 
Springfield  and  Harrison,  they  observed  the  defendant's  car,  which 
had  been  stopped  by  the  police.   They  informed  the  police  officers 
that  defendant  had  just  shot  Leonard  Hayes.   Defendant  was  placed 
■under  arrest.   The  same  evening  the  police  officers  went  to  the 
Hayes'  home  where  they  recovered  the  gun  Leonard  Hayes  had  used 
earlier  that  evening  from  under  a  pillow  on  the  couch  in  the  first- 
floor  apartment  of  Anna  Hayes . 

William  C.  Foster,  an  investigator  for  the  Chicago  Police 
Department,  testified  that  on  August  13,  1971,  he  was  assigned  the 
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investigation  of  the  killing  of  Leonard  Hayes.   After  interviewing 
Leonard  Hayes  and  the  witnesses  to  the  shooting,  he  proceeded  to 
3849  W.  Flournoy,  Chicago,  Illinois  where  he  recovered  the  gun 
Leonard  Hayes  had  used  earlier  in  the  evening  from  a  couch  in  the 
first-floor  apartment. 

Chicago  Police  Officer  Edward  Franczyk  testified  that  on 
August  13,  1971,  at  approximately  1:30  A.M.,  he  was  on  patrol  in 
the  area  of  Harrison  and  Springfield  v;hen  he  heard  several  gunshots. 
He  then  heard  tires  squealing  and  observed  a  vehicle  traveling  at 
a  high  rate  of  speed  turning  from  Flournoy  onto  Springfield  Avenue. 
He  curbed  the  vehicle  and  asked  the  defendant,  who  was  driving,  for 
his  license.   At  this  time  he  observed  a  pistol  lying  on  the  floor 
between  the  gas  pedal  and  the  seat  of  the  vehicle.   The  defendant 
and  the  tv/o  other  occupants  of  the  car  were  ordered  out  of  the 
vehicle.   Shortly  thereafter,  a  car  approached  and  several  people 
jumped  out  and  began  saying  that  the  defendant  had  just  shot  their 
brother.   Defendant  was  placed  under  arrest  and  transported  to  the 
11th  District  Police  Station. 

It  was  stipulated  that  if  t>r.  E.J.  Shalgos  V7ere  called  to 
testify,  he  v/ould  testify  that  he  is  a  coroner's  physician  for  the 
Coroner  of  Cook  County.   On  August  13,  19  71,  he  examined  the  body 
of  Leonard  Hayes,   The  cause  of  the  death  of  Leonard  Hayes  was  a 
bullet  to  the  chest,  heart  and  lung.   At  the  time  of  death,  Leonard 
Hayes'  blood  contained  alcohol  in  the  amount  of  .212  milligrams. 

It  was  also  stipulated  that  if  Ernest  N.  Warner  were  called 
to  testify  he  would  testify  that  he  is  employed  as  a  ballistics 
expert  for  the  Chicago  Police  Department.   On  August  13,  1971,  he 
examined  the  bullet  recovered  from  Leonard  Hayes '  body  and  the  gun 
recovered  from  the  defendant's  car.   In  his  opinion,  the  bullet 
removed  from  Leonard  Hayes'  body  was  fired  from  defendant's  weapon. 

Kassie  Mae  Cannady  was  called  as  a  defense  witness  and  testi- 
fied that  on  August  12,  1971,  she  was  a  roommate  of  Anna  Hayes. 
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„  „.,.„„. iv  ^v,^  had  U"-d  "■!<->^  +■^e  defendant  for  one  year.   Shortly 
before  midnight,  she  was  in  the  apartment  when  she  heard  loud 
voices  as  belonging  to  Leonard  Hayes.   She  heard  a  shot  outside  and 
went  out  onto  the  front  porch.   There  she  heard  Leonard  Hayes  tell 
defendant  to  stay  away  from  the  house.   Leonard  Hayes  fired  a 
second  shot  into  the  airland  defendant  left  the  scene.   Leonard 
and  Anna  Hayes  went  to  the  upstairs  apartment.   After  a  short  period 
of  time,  Anna  and  Leonard  Hayes  came  back  down  to  the  first-floor 
apartment.   Cannady  testified  that  she  went  to  the  front  door  when 
she  heard  a  car  pull  up.   She  saw  the  defendant  drive  up  to  the 
house  and  informed  the  occupants  of  the  apartment  of  this  fact. 
Anna  Hayes  asked  defendant  if  she  could  talk  with  him.   She  went 
down  to  defendant's  car  and  asked  him  not  to  hurt  her  brother. 
Leonard  Hayes  came  v^alking  down  the  street  and  Anna  Hayes  called 
him  over  to  defendant's  car.   As  he  approached,  defendant  took  out 
a  gun  and  shot  Leonard  Hayes.   Cannady  testified  that  she  had  pre- 
viously given  contradictory  statements  to  the  Chicago  Police  Depart- 
ment immediately  after  the  shooting,  but  that  these  statements  were 
in  fact  not  true. 

Willie  Williams  testified  that  both  he  and  Leonard  Hayes  were 
members  of  the  Vice  Lords  street  gang.   On  August  12,  1971,  he  saw 
Leonard  Hayes  at  a  tavern  at  the  corner  of  Pulaski  and  Flournoy. 
At  that  time,  Leonard  Hayes  talked  of  dying  and  said  that  he  was 
going  to  take  someone  with  him. 

Williams  testified  that  Kassie  Mae  Cannady  is  his  mother's 
sister.   Several  days  after  the  shooting,  he  had  a  conversation 
with  Kassie  Mae  Cannady  at  his  mother's  house.   At  that  time,  she 
told  him  that  defendant  was  talking  to  Anna  Hayes  when  Leonard 
Hayes  came  toward  defendant's  car  and  fired  a  shot.   Defendant  then 
returned  the  fire  and  shot  Leonard  Hayes.   Williams  testified  that 
Kassie  Mae  Cannady  told  him  that  at  the  time  of  the  shooting  Leonard 
Hayes  had  a  gun  which  Anna  Hayes  took  and  put  into  the  house. 

James  Bobby  Boy,  defendant,  testified  that  on  August  13,  1971, 
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shortly  after  midnight,  he  had  a  conversation  with  Leonard  Hayes 
on  the  street  in  front  of  the  Hayes'  home.   At  that  time,  Leonard 
Hayes  ordered  him  to  leave.   Leonard  Hayes  pulled  out  a  gun  and 
fired  at  him.   Defendant  stated  that  he  grabbed  another  man  at  the 
scene,  and  threw  him  in  the  line  of  fire  between  Leonard  Hayes  and 
himself.   Leonard  Hayes  fired  a  second  shot  and  threatened  to  kill 
him  if  he  ever  came  back  into  the  area.   Defendant  testified  that 
he  then  got  into  his  car  and  left  the  scene. 

Defendant  testified  that  a  short  time  later  he  was  driving  down 
the  street  when  he  was  stopped  by  Anna  Hayes,  who  told  him  that 
she  was  sorry  about  what  had  occurred.   As  he  was  talking  to  Anna 
Hayes,  he  observed  Leonard  Hayes  coming  at  him  with  a  gun  in  his 
hand.   Defendant  testified  that  he  grabbed  his  gun  and  shot  Leonard 
Hayes  to  protect  himself. 

in  rebuttal  Rella  Williams,  the  mother  of  Willie  Williams, 
testified  that  on  or  about  August  14,  1971,  she  had  a  conversation 
with  Kassie  Mae  Cannady.   Her  son,  Willie  Williams,  was  not  present 
during  that  conversation. 

Defendant's  first  contention  on  appeal  is  that  he  did  not 
knowingly  and  understandingly  waive  his  right  to  a  trial  by  jury. 
The  record  reflects  that  when  defendant's  case  was  called,  the 
trial  judge  inquired  as  to  whether  it  was  going  to  be  a  bench  trial 
or  a  jury  trial.   Defense  counsel,  in  defendant's  presence,  respond- 
ed, "Your  Honor,  I  think  that  we  are  going  to  ask  for  a  bench  trial 
in  this  matter".   Thereafter,  the  trial  judge  addressed  the  defen- 
dant and  told  him  that  defense  counsel  had  advised  the  court  that 
.he  wished  to  proceed  with  a  bench  trial.   The  trial  judge  informed 
the  defendant  that  he  had  a  constitutional  right  to  have  a  trial 
by  jury,  to  have  twelve  people  who  would  deteniAine  his  guilt  or 

innocence  based  upon  the  evidence  to  be  presented  in  open  court. 

Defendant  then  signed  a  jury  waiver  which  was  presented  to  the 

trial  court. 
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This  court  has  often  stated  the  rule  that  there  is  no  specific 
formula  for  determining  v;hether  a  defendant's  waiver  of  the  right 
to  a  trial  by  jury  is  knowingly  and  understanding ly  entered.   Each 
case  depends  upon  the  particular  facts  and  circumstances  of  that 
case.  (People  v.  Richardson  (1965)  32  111. 2d  497,  207  N.E.2d  453; 
People  V.  Wesley  (1964)  30  111. 2d  131,  195  N.E.2d  708.)   A  lengthy 
explanation  of  the  consequences  of  a  jury  waiver  is  not  a  prerequi- 
site to  the  validity  of  that  waiver.  (People  v.  Geary  (1972)  8  111. 
App.3d  633,  291  N.E.2d  13.)   Defense  counsel's  waiver  of  the  right 
to  a  trial  by  jury  made  in  defendant's  presence  without  objection 
by  defendant  is  a  valid  jury  waiver,  binding  upon  defendant.   People 
v.  Sailor  (1969)  43  111. 2d  256,  253  N.E.2d  397;  People  v.  Kaprelian 
(1972)  6  Ill.App.3d  1066,  286  N.E.2d  613. 

In  the  case  at  bar,  privately  retained  defense  counsel,  in 
defendant's  presence,  stated  that  defendant  desired  a  bench  trial. 
Counsel's  statement  was  not  ambiguous  and  could  itself  be  considered 
sufficient  to  constitute  a  valid  jury  waiver  binding  upon  defendant. 
In  addition,  the  trial  judge  specifically  informed  defendant  that  he 
had  a  right  to  a  jury  trial  and  thereafter  defendant  voluntarily 
signed  a  jury  waiver  which  was  presented  to  the  trial  court.   Under 
these  circumstances,  we  conclude  that  defendant  voluntarily,  knowingly 
and  intelligently  waived  his  right  to  a  trial  by  jury.   People  v. 
King  (1972)  4  Ill.App.3d  1066,  282  N.E.2d  746. 

Defendant's  second  contention  on  appeal  is  that  the  evidence  is 
insufficient  to  establish  his  guilt  beyond  a  reasonable  doubt  because 
the  testimony  of  the  State's  witnesses  was  contrary  to  human  nature, 
common  experience  and  was  simply  unbelievable.   In  a  bench  trial, 
the  credibility  of  witnesses  and  the  weight  to  be  given  to  their 
testimony  is  a  matter  for  the  trial  judge  to  determine  and  his  de- 
cision will  not  be  disturbed  unless  it  is  based  upon  evidence  which 
was  so  unsatisfactory  as  to  raise  a  reasonable  doubt  as  to  defendant's 
guilt.   People  v.  Catlett  (1971)48  111. 2d  56,  286  N.E.2d  378;  People 
v.  Wright  (1971)  3  Ill.App.3d  262,  278  N.E.2d  175. 
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In  the  case  at  bar  the  testimony  of  several  of  the  State's 
witnesses  established  that  during  the  early  morning  hours  of 
August  13,  1974,  defendant  and  Leonard  Hayes  had  a  quarrel  out- 
side the  Hayes  home.   At  that  time  Leonard  Hayes  v/as  armed  with 
a  revolver  and  fired  two  shots  into  the  air.   The  defendant  got 
into  his  automobile  and  loft  the  scene.   Anna  Hayes  took  her 
brother,  Leonard  Hayes,  into  the  house  and  calmed  him  down.   Some 
time  later  Anna  Hayes  was  talking  to  the  defendant  who  had  returned 
to  the  scene  and  V7as  seated  in  his  automobile.   At  this  time  the 
defendant  stated  that  he  only  wanted  to  talk  to  Leonard  Hayes .   Anna 
Hayes  called  Leonard  Hayes  over  to  the  car  and  as  he  approached 
vrith  his  hands  outstretched  the  defendant  pulled  out  a  gun  and  shot 
him.   Leonard  Hayes  fell  to  the  ground,  defendant  backed  up  his  car 
and  fired  two  more  shots  at  Leonard  Hayes.   Defendant  drove  off  at 
a  high  rate  of  speed  and.  v/as  apprehended  by  the  police  a  short  dis- 
tance away.   Discrepancies  and  minor  inconsistencies  in  the  testi- 
mony of  witnesses  such  as  those  pointed  out  by  the  defendant  in  the 
case  at  bar  do  not  destroy  the  credibility  of  the  witnesses  but  go 
only  to  the  weight  to  be  given  their  testimony.  (People  v.  Reese 
(1973)   54  111. 2d  51,  294  N.E.2d  288.)   After  a  careful  review  of 
the  entire  record,  we  conclude  that  the  testimony  of  the  State's 
witnesses  was  not  so  unreasonable  as  to  create  a  reasonable  doubt 
as  to  defendant's  guilt. 

Defendant's  next  contention  is  that  the  evidence  was  insuffi- 
cient to  establish  his  guilt  beyond  a  reasonable  doubt  because  he 
was  under  the  reasonable  belief  that  he  was  threatened  with  imminent 
death  or  great  bodily  harm  and  v;as  therefore  justified  in  shooting 
Leonard  Hayes.   In  the  alternative,  defendant  argues  that  even  if 
his  belief  v;as  unreasonable  he  should  at  most  be  convicted  of  volun- 
tary manslaughter.   The  question  of  whether  self-defense  has  been 
established  by  the  evidence  is  alv/ays  a  question  of  fact  for  the  trial 
court  to  decide.   (Peopl.3  v.  Moeks  (1973)  11  Ill.App.3d  973,  297 
N.E.2d  70  5.)   Here  it  was  the  defendant's  own  testimony  which  attempted 
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to  establish  the  element  of  self-defense.   Defendant's  testimony  and 
that  of  his  witnesses  need  not  be  believed  by  the  trier  of  fact. 
(People  V.  Lahori  (1973)  13  Ill.App.3d  572,  300  N.E.2d  751;  People 
V.  Wilkes  (1971)  2  Ill.App.3d  626,  276  N.E.2d  761.)   In  the  case 
at  bar,  the  defendant's  version  of  what  had  occurred  was  directly 
contradicted  by  the  testimony  of  Anna  Hayes ,  Jeanna  Hayes ,  Edv/ard 
Harris,  Lillie  Blackman  and  Willie  Johnson.   After  a  review  of  the 
entire  record,  we  conclude  that  the  trial  judge  was  fully  justified 
in  disbelieving  the  defendant  and  his  v/itnesses  and  in  believing 
the  testimony  of  the  State's  witnesses,  which  was  sufficient  to 
establish  defendant's  guilt  on  the  charge  of  murder  beyond  a  reason- 
able doubt. 

Accordingly,  the  judgment  of  the  circuit  court  of  Cook  County 
is  affirmed. 

Judgment  affirmed. 


Third  Division.   Mr.  Justice  Mejda  did  not  participate. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff -Appellee, 

V, 

STANLEY  WILLS, 

Defendant-Appellant . 
PER  CURIAM: 

Defendant,  Stanley  Wills,  was  found  guilty  after  a  bench 
trial  of  the  offense  of  aggravated  assault.   (Ill .Rev. Stat. 
1973,  ch.38,par.l2-2(a) (1) .)   The  common  law  record  recites 
that  he  was  sentenced  to  a  term  of  two  years  probation  on 
condition  that  the  first  15  days  be  served  in  the  House  of 
Correction  work  release  program;  the  finding  cf  the  trial  court 
contained  in  the  report  of  proceedings  recites  that  the  condition 
of  probation  was  30  days  in  the  work  release  program.   On  appeal 
he  contends  that  the  State  failed  to  prove  his  guilt  beyond  a 
reasonable  dovibt,  that  the  trial  court  erred  in  denying  his 
motion  for  a  directed  finding,  and  that  the  sentence  imposed 
is  excessive. 

The  evidence  adduced  for  the  State  demonstrated  that  on  the 
evening  of  Octobei:  21,  1973,  Teresa  Moore,  aged  12,  was  walking 
to  a  neighbor's  house  from  her  home  on  the  south  side  of  Chicago 
when  the  defendant  called  to  her  from  his  automobile;  Miss  Moore 
entered  the  neighbor's  house,  and  upon  her  return  to  the  street, 
the  defendant  again  called  to  her,  waving  a  pair  of  scissors  and 
stating,  "Come  here  or  else."  Miss  Moore  became  frightened,  ran 
to  her  home,  and  told  her  father  of  the  incident. 

Upon  being  told  of  the  threat.  Miss  Moore's  father,  Wiley 
Moore,  who  at  the  time  was  in  his  garage  fronting  on  the  same 
street,  "jumped  up"  and  proceeded  outside  where  the  daughter 
pointed  out  the  defendant  who  was  just  getting  into  his  car 
parked  a  short  distance  down  the  street.   Mr.  Moore  called  to 
the  defendant  that  he  would  like  to  b^eak  to  him  and  he  asked 
the  defendant  why  he  was  "meddling"  with  his  daughter;  the 
defendant  replied  that  he  had  simply  called  to  her.   Mr.  Moore 
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approached  the  car  and  the  conversation  with  defendant  became 
"abrasive";  the  defendant  "drew  back"  a  pair  of  scissors  to 
Moore's  chest,  the  latter  demonstrating  to  the  court  the  manner 
in  which  defendant  so  acted.   Mr.  Moore  stepped  back  from  the 
car,  his  son  arrived  and  slammed  the  car  door  on  the  defendant 
who  v;as  then  partly  inside  the  vehicle,  and  the  defendant 
alighted  and  swung  the  scissors  at  Moore's  son,  cutting  him  on 
the  wrist.   The  son  then  "slammed  him  down"  and  the  defendant 
rose  and  fled  the  scene.   The  son  also  demonstrated  to  the 
court  at  trial  the  manner  in  which  the  defendant  held  the  scissors 
to  his  father,  and  explained  that  defendant  made  an  overhand 
motion  with  the  scissors  and  that  he  did  not  raise  the  hand  above 
the  head  but  kept  it  parallel  to  the  head;  he  further  stated  that 
defendant  at  that  time  was  partly  inside  and  partly  outside  the 
car,  with  one  foot  inside  the  car  and  the  other  on  the  ground. 

Defendant's  motion  for  acquittal  at  the  close  of  the  State's 
case-in-chief  was  denied;  the  court  specifically  noted  that  there 
was  no  evidence  of  self-defense  on  defendant's  part  and  that  Mr. 
Moore  was  an  elderly  man  who  wore  a  brace. 

Defendant  testified  in  his  own  behalf,  stating  that  he 
lived  a  few  blocks  from  the  scene  and  had  parked  his  automobile 
at  that  location  in  order  to  repair  a  broken,  plastic,  rear 
window,  using  tape  and  scissors  for  that  purpose.   He  observed 
a  girl  on  the  street  and  asked  how  she  was,  to  which  comment 
the  girl  stopped,  knocked  on  the  window  of  a  nearby  building 
exclaiming,  "Hurry  out  the  back  door,"  and  proceeded  to  the 
rear  of  that  building;  he  did  not  see  that  girl  again.   About 
10  or  15  minutes  later,  while  defendant  was  inside  his  vehicle 
repairing  the  window,  Mr.  Moore  approached  from  the  same  area 
the  girl  had  entered  and  stood  by  defendant's  car,  stating, 
"Hold  it  right  there,  young  man."   Defendant  stated  that  he  had 
seen  Moore  aoproaching,  and  asked,  "What's  wrong,"  to  which 
Moore  replied  that  defendant  should  exit  the  vehicle.   As 
defendant  stepped  from  the  car,  Moore's  son  hit  him;  he  jumped 
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from  the  car  and  the  son  hit  him  again;  and  defendant  ran  down 
the  street,  stating  that  he  was  going  to  call  the  police. 
Defendant  testified  that  he  did  not  know  the  Moores  prior  to 
the  incident;  that  he  called  the  police  from  a  neighbor's  house; 
and  that  he  was  arrested  after  returning  to  the  scene.   He  further 
stated  that  he  did  not  have  the  scissors  in  hand  when  he  was  con- 
versing with  Mr.  Moore,  but  that  the  scissors  were  in  his  car 
when  he  fled  the  scene.   In  rebuttal,  the  State  elicited  evidence 
that  Teresa  Moore  telephoned  the  police,  and  that  there  was  no 
one  living  on  the  block  by  the  name  of  the  person  whose  telephone 
defendant  had  allegedly  used  to  call  the  police. 

Defendant  was  found  guilty  of  aggravated  assault  upon  Mr. 
Moore;  the  court  found  him  not  guilty  as  to  Teresa  Moore,  the 
court  stating  that  defendant  made  attempts  toward  her  but  that 
the  distance  was  too  great  between  them  to  have  presented  a 
danger  to  her.   It  was  brought  out  in  aggravation  and  mitigation 
that  defendant  had  been  placed  on  supervision  for  a  theft  offense, 
and  that  he  was  employed  and  living  with  his  wife  and  two  children. 

Defendant  argues  that  the  People's  evidence  failed  to  prove 
his  guilt  beyond  a  reasonable  doubt  in  two  respects:   first,  that 
the  accounts  of  the  confrontation  given  by  Mr.  Moore  and  his  son 
were  "physically  incompatible  with  the  accusation  of  aggravated 
assault"  in  that  it  was  not  possible  for  defendant  to  have 
raised  the  hand  holding  the  scissors  over  his  head  while  seated 
inside  the  automobile  as  those  witnesses  had  testified;  and 
second,  that  the  People's  evidence  was  uncorroborated  by  the 
introduction  of  the  scissors,  a  police  report,  or  the  like, 
leaving  a  doubt  as  to  his  guilt. 

The  "physical  impossibility"  ascribed  by  defendant  to  the 
State's  evidence  is  non-existent.   Both  Mr.  Moore  and  his  son 
demonstrated  to  the  trial  court,  the  trier  of  fact,  the  manner 
in  which  the  defendant  assaulted  the  elder  Moore  with  the 
scissors,  and  the  son  expressly  testified  that  defendant  did 
not  raise  his  hand  above  his  head  v/hile  holding  the  scissors 
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inside  the  car,  but  merely  raised  it  jjarallel  to  his  head. 
As  the  foregoing  summary  of  the  evidence  demonstrates,  the 
testimony  of  the  State's  v/itnesses  is  not  "so  improbable" 
as  to  give  rise  to  a  reasonable  doubt  of  his  guilt;  the  case 
of  People  V.  Smith,  404  111.  350,  88  N.E.2d  834,  cited  by 
defendant  in  support  of  his  position,  is  not  in  point. 

The  fact  that  the  scissors,  a  police  report,  or  the  like, 
were  not  introduced  into  evidence  does  not  raise  a  reasonable 
doubt  as  to  guilt.   As  above  noted,  the  evidence  adduced  by 
the  State,  if  believed  by  the  trier  of  fact,  was  sufficient 
to  prove  defendant  guilty  of  the  offense  of  aggravated  assault 
upon  Mr.  Moore;  the  credibility  of  the  State's  witnesses  was 
not  affected  by  the  lack  of  that  other  evidence  which,  if  in 
existence,  would  have  served  only  as  cumulative  to  the  competent 
evidence  adduced  of  the  offense.   The  case  of  People  v.  V7ashington, 
27  111. 2d  104,  186  N.E.2d  739,  cited  by  defendant  is  not  in  point. 

Defendant's  contention  that  his  motion  for  a  directed 
finding  at  the  close  of  the  State's  case  should  have  been 
allowed  is  also  without  merit.   That  contention  is  based  upon 
fragments  of  the  evidence  which  defendant  argues  show  that,  from 
all  outward  appearances,  Mr.  Moore  and  his  son  were  the  aggressors 
and  that  defendant  had  a  right  to  defend  himself.   Not  only  does 
defendant's  contention  ignore  the  evidence  that  Mr.  Moore  had 
been  informed  that  defendant  had  threatened  Miss  Moore  v-zith  the 
scissors,  but  it  also  ignores  the  evidence  that  Mr.  Moore 
approached  the  defendant  in  a  manner  not  suggestive  of  violence. 
The  evidence  does  not  establish  that  defendant  was  entitled  to 
a  finding  of  not  guilty  by  reason  of  self-defense.   (People  v. 
West,  13  Ill.App.3d  550,  300  N.E.2d  808.)   Questions  relating 
to  the  manner  in  which  Mr.  Moore  had  approached  the  defendant's 
vehicle,  the  time  of  day  the  confrontation  had  occurred,  and  the 
like,  were  matters  for  the  trier  of  fact;  they  were  resolved  in 
favor  of  tlie  State,  as  is  demonstrated  by  the  trial  court's 
ruling  on  the  motion.   The  cases  cited  by  defendant  in  support 
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of  his  position  are  not  in  point:  People  v.  Williams,  56  111. 
App.2d  159,  205  N.E.2d  749;  People  v.  Scott,  6  Ill.App,3d  281, 
285  N.E.2d  476. 

The  final  contention  raised  by  defendant  is  that  the 
sentence  imposed  is  excessive.   He  states  that  he  was  denied 
an  appeal  bond,  so  that  by  the  time  this  court  considers  this 
appeal  he  will  have  served  the  15-day  period  on  the  work  release 
program  imposed  as  a  condition  of  probation  and  argues  that  this 
court  should  vacate  the  balance  of  the  term  of  probation  since 
it  serves  no  useful  public  purpose. 

The  record  discloses  that  the  trial  court  gave  consideration 
to  all  matters  of  the  case,  including  those  brought  out  in 
aggravation  and  mitigation,  in  arriving  at  the  sentence  imposed. 
Defendant  not  only  threatened  the  victim  of  the  instant  offense, 
but  also  threatened  his  daughter  and  cut  his  son  with  the  v/eapon. 
In  deference  to  defendant's  job  status,  the  trial  court  altered 
its  initial  finding  of  15  days  outright  incarceration  as  a 
condition  of  probation,  to  that  of  30  days  in  the  work  release 
program.   It  appears  that  the  trpLal  court  was  in  a  superior 
position  to  determine  the  proper  sentence  to  impose;  this  court 
will  not  interfere  with  that  determination.  (People  v.  Hamoton, 
44  111. 2d  41,  253  N.E.2d  385.)   The  case  of  People  v.  Callahan, 
103  Ill.App.2d  350,  243  N.E.2d  624,  cited  by  defendant  in  support 
of  his  position,  must  be  limited  to  the  circumstances  peculiar 
to  that  case. 

As  above  noted,  the  common  law  record  and  the  finding  of 
the  trial  court  as  evidenced  by  the  report  of  proceedings  indicate 
a  conflict  in  the  number  of  days  to  be  served  in  the  work  release 
program  as  a  condition  of  the  defendant's  probation;  the  common 
law  record  recites  15  days  in  the  program,  whereas  the  court's 
finding  recites  30  days  in  the  program.   Defendant's  claim  that 
he  was  not  released  on  bond  pending  appeal  in  this  case  has  gor.e 
undenied  by  the  State,  so  that  defendant  has  apparently  served 
the  term  to  v/hich  he  was  sentenced  in  the  work  release  program 
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during  the  pendency  of  the  appeal.   The  question  of  v/hother  the 
condition  of  probation  was  15  days  in  the  v/ork  release  program 
or  30  days  in  the  v^ork  release  program  is  therefore  moot. 

For  these  reasons,  the  judgment  of  the  circuit  court  of 
Cook  County  is  affirmed. 

Judgment  affirmed. 
Third  Division.   JUSTICE  DEMPSEY  did  not  participate. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS,  )  APPEAL  FROM  THE 

Plaintiff-Appellee,    )  CIRCUIT  COURT  OF 

)  COOK  COUNTY 
V.                                                ) 

)  HONORABLE 

NATHAN  DOZIER  (Impleaded) ,  )  JOHN  HECHINGER, 

Defendant-Appellant.   )  JUDGE  PRESIDING. 

Per  Curiam:   First  District,  Second  Division 
Before  Hayes,  P.J.,  Leighton  and  Downing,  JJ. 

On  June  18,  1973,  Nathan  Dozier,  defendant,  entered 
a  negotiated  plea  of  guilty  to  an  indictment  charging  him 
with  the  crime  of  murder  (111.  Rev.  Stat.  1969,  ch.  38,  par. 
9-1).   He  was  sentenced  to  a  term  of  14  to  35  years. 

Defendant  wished  to  appeal  and  the  Public  Defender 
of  Cook  County  was  appointed  to  represent  him.   After  examining 
the  record,  the  Public  Defender  has  filed  a  motion  in  this 
court  for  leave  to  withdraw  as  appellate  counsel.   Pursuant 
to  the  requirements  set  out  in  Anders  v.  California,  386  U.S. 
738,  a  brief  in  support  of  the  motion  has  also  been  filed. 
The  brief  in  effect  concludes  that  an  appeal  in  this  case 
would  be  wholly  frivolous  and  without  merit.   Defendant  was 
mailed  copies  of  the  motion  and  brief  on  May  29,  1974.   He 
was  informed  he  had  until  August  5,  1974  to  file  any  additional 
points  he  might  choose  in  support  of  his  appeal.   He  has  not 
responded. 

The  motion  and  brief  filed  by  the  Public  Defender 
state  that  the  only  argument  which  could  be  raised  on  appeal 
is  that  the  trial  court  did  not  fully  admonish  the  defendant 
prior  to  accepting  his  plea  of  guilty.   Supreme  Court  Rule 
402  (111.  Rev.  Stat.  1971,  ch.  IIOA,  par.  402)  sets  forth  the 
procedure  which  must  be  followed  by  the  trial  court  in  accepting 
pleas  of  guilty.   The  Rule  states: 
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" (a)  Admonitions  to  Defendant.   The  court  shall 
not  accept  a  plea  of  guilty  v/ithout  first,  by 
addressing  the  defendant  personally  in  open  court, 
informing  him  of  the  determining  that  he  under- 
stands the  following: 

(1)  the  nature  of  the  charge; 

(2)  the  minimum  and  maximum  sentence 
prescribed  by  law,  including,  when 
applicable,  the  penalty  to  v/hich  the 
defendant  may  be  subjected  because 
of  prior  convictions  or  consecutive 
sentences; 

(3)  that  the  defendant  has  the  right  to 
plead  not  guilty,  or  to  persist  in 
that  plea  if  it  has  already  been  made, 
or  to  plead  guilty;  and 

(4)  that  if  he  pleads  guilty  there  will 
not  be  a  trial  of  any  kind,  so  that 

by  pleading  guilty  he  waives  the  right 
to  a  trial  by  jury  and  the  right  to  be 
confronted  with  the  witnesses  against 
him. 

(b)  Determining  Whether  the  Plea  is  Voluntary. 
The  court  shall  not  accept  a  plea  of  guilty  with- 
out first  determining  that  the  plea  is  voluntary. 
If  the  tendered  plea  is  the  result  of  a  plea 
agreement,  the  agreement  shall  be  stated  in  open 
court.   The  court,  by  questioning  the  defendant 
personally  in  open  court,  shall  confirm  the  terms 
of  the  plea  agreement,  or  that  there  is  no  agree- 
ment, and  shall  determine  whether  any  force  or 
threats  or  any  promises,  apart  from  a  plea  agree- 
ment, were  used  to  obtain  the  plea. 

(c)  Determining  Factual  Basis  for  Plea.   The 
court  shall  not  enter  final  judgment  on  a  plea 
of  guilty  without  first  determining  that  there 
is  a  factual  basis  for  tlie  plea.  " 

The  Rule  requires  substantial  compliance  v;ith  its  terms 
(People  v.  Reed,  3  111.  App.  3d  293,  278  N.E.2d  524).   The 
Illinois  Supreme  Court  has  indicated  a  realistic  approach  to  the 
construction  of  the  Rule.   People  v.  Mendoza,  48  111.  2d  371, 
270  N.E.2d  30. 

In  the  case  at  bar,  the  record  reflects  that  after  a 
pre-trial  conference  had  been  held  defense  counsel,  in  defendant's 
presence,  informed  the  trial  judge  that  defendant  wished  to  enter 
a  plea  of  guilty.   In  response  to  questioning  by  the  trial  judge, 
the  defendant  stated  that  he  had  had  an  ample  opportunity  to 
discuss  the  matter  with  his  attorney.   The  trial  judge  read  the 
indictment  to  the  defendant,  v/ho  stated  that  he  understood  the 
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nature  of  the  charge  against  him.   Defendant  was  advised  that 
he  had  a  constitutional  right  to  remain  silent  and  that  by 
entering  a  plea  of  guilty  he  v/as  waiving  that  right.   The  trial 
judge  advised  defendant  that  by  pleading  guilty  he  waived  the 
right  to  a  jury  trial  or,  in  the  alternative,  to  a  bench  trial. 
Defendant  was  informed  of  the  possible  statutory  sentence  for 
the  crime  of  murder.   Defendant  stated  that  he  understood  there 
had  been  a  pre-trial  conference  with  the  court  and  that  upon  a 
plea  of  guilty  he  would  be  sentenced  to  a  term  of  14  to  35  years. 
The  facts  which  provided  the  basis  of  the  charge  were  stipulated 
by  the  parties.   Defendant  persisted  in  his  plea  of  guilty, 
which  was  then  accepted.   The  admonishments  by  the  trial  judge 
were  sufficient  to  constitute  substantial  compliance  with 
Supreme  Court  Rule  402. 

We  have  examined  the  record  and  concur  in  the  opinion 
of  the  Public  Defender  that  the  argument  thus  raised  does  not 
have  substantial  merit.   Our  inspection  of  the  record  does  not 
disclose  any  additional  possible  grounds  for  an  appeal  which 
are  also  not  frivolous.   Accordingly,  the  Public  Defender  of 
Cook  County  is  granted  leave  to  v;ithdraw  as  counsel  on  appeal 
and  the  judgment  of  the  circuit  court  of  Cook  County  is  affirmed. 

Motion  allowed; 

Judgment  affirmed. 
(Piiblish  abstract  only.) 
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APPEAL  FROM  THE  CIRCUIT 

COURT  OF  COOK  COUNTY. 

HONORABLE 
FRED  G.  SURIA, 
PRESIDING. 


No.  59783 

PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff -Appellee, 

V. 

JAMES  C.  THOMPSON, 

Defendant-Appellant . 
PER  CURIAM: 

James  C.  Thompson,  defendant,  was  found  guilty  after  a 
bench  trial  of  the  crimes  of  aggravated  battery  and  armed 
robbery  in  violation  of  sections  12-4  and  18-2  of  the  Criminal 
Code  (111. Rev. Stat.  1971,  ch. 38, pars .12-4  and  18-2).   He  was 
sentenced  to  a  term  of  five  to  eight  years  on  each  charge,  the 
sentences  to  run  concurrently.   Defendant  appeals,  arguing  (1) 
that  the  evidence  failed  to  establish  his  guilt  beyond  a 
reasonable  doubt,  (2)  that  he  was  improperly  convicted  and 
sentenced  for  t^-^o  offenses  which  arose  out  of  the  same  course 
of  conduct,  and  (3)  that  he  was  denied  equal  protection  of  the 
laws  by  section  2-7(1)  of  the  Juvenile  Court  Act  (111. Rev. Stat. 
1971,  ch. 37, par. 702-7(1)) . 

At  trial,  Drunell  Davis  testified  that  at  11:00  p.m.  on 
July  14,  1972,  she  left  Presbyterian-St .  Luke's  Hospital,  where 
she  is  employed  as  a  nurse's  aid,  on  her  way  home.   At 
approximately  12:15  a.m.,  she  was  walking  in  the  vicinity  of 
87th  and  Ashland  when  she  heard  someone  behind  her.   She 
testified  that  she  turned  around  and  observed  the  defendant 
following  10  to  15  feet  behind  her.   She  was  walking  down  90th 
Street  and  as  she  approached  an  alley  near  Loomis  the  defendant 
came  up  behind  her  and  put  a  knife  to  her  throat.   Defendant 
demanded  her  purse  and  threatened  to  kill  her.   Defendant 
grabbed  her  arm  and  pushed  her  to  the  ground.   She  struggled 
with  defendant,  trying  to  keep  the  knife  from  her  neck.   The 
victim  testified  that  when  she  was  on  the  ground,  she  was  able 
to  see  the  defendant's  face.   Defendant  again  demanded  her 
purse  and  she  complied.   She  then  stood  facing  defendant,  who 
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ordered  her  to  go  down  the  alley.   She  testified  that  she 
immediately  ran  one-half  block  down  the  street  to  her  home, 
where  she  called  the  police.   There  was  a  light  on  in  the 
alley  and  another  light  at  the  corner.   She  described  the 
lighting  conditions  as  good.   The  victim  testified  that  she 
had  seen  the  defendant  over  20  times  previously  in  the 
neighborhood.   A  short  time  after  her  call,  the  police  arrived 
at  her  home  and  took  her  to  Little  Company  of  Mary  Hospital 
where  she  received  three  stitches  for  wounds  in  her  hands  and 

neck. 

The  victim  testified  that  she  told  the  police  the  man  who 
robbed  her  was  tall,  black,  bushy  hair,  red  bloodshot  eyes, 
wearing  a  green  jacket.   Later  that  same  day,  the  police 
officers  returned  to  her  home  and  showed  her  six  photographs. 
She  identified  a  photograph  of  the  defendant  as  the  man  who 
had  robbed  her.   The  following  day  she  went  down  to  the  police 
station  where  she  viewed  a  lineup  of  three  men.   She  identified 
the  defendant  as  the  man  who  had  robbed  her. 

On  cross-examination,  it  was  established  that  in  previous 
testimony  at  the  preliminary  hearing  and  before  the  grand  jury, 
the  victim  had  testified  that  there  were  no  lights  on  in  the 
alley,  but  there  were  lights  on  at  the  corner.   She  had  also 
testified  that  when  she  first  turned  around  and  saw  the 
defendant,  he  was  approximately  one-half  block  behind  her  and 
that  when  the  police  first  interviewed  her,  she  did  not  tell 
them  that  she  had  seen  the  defendant  previously  in  the  area. 
Daniel  Benoit,  a  Chicago  Police  Officer,  testified  that 
on  July  15,  19  72,  in  the  early  morning  hours  he  was  assigned 
the  investigation  of  the  robbery  of  Drunell  Davis.   Officer 
Benoit  testified  that  he  gave  Officer  Parello  six  photographs 
of  potential  offenders  to  show  the  victim.   She  identified  a 
photograph  of  the  defendant  as  the  man  who  robbed  her. 
Defendant  was  then  placed  under  arrest.   The  defendant's  home 
is  approximately  three  and  a  half  blocks  from  the  complainant's 
home. 
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Donald  Parello,  a  Chicago  Police  Officer,  testified  for 
the  defense  that  in  the  early  morning  hours  of  July  15,  19  72, 
he  responded  to  a  call  and  had  a  conversation  with  Drunell 
Davis.   Pursuant  to  this  conversation,  he  made  out  a  police 
report  which  described  the  offender  as  a  male  Negro,  18  to  20 
years  of  age,  five  feet,  eight  inches  tall,  weighed  approximately 
190  pounds,  hair  black.   Officer  Parello  testified  that  he  did 
not  have  any  independent  recollection  of  his  conversation  with 
the  complainant. 

O.  C.  Thompson,  the  defendant's  brother,  testified  that 
there  is  a  grocery  store  located  at  the  northeast  corner  of  the 
intersection  of  90th  and  Loomis.   There  are  no  windows  on  the 
side  of  the  grocery  store  facing  90th  Street.   He  testified  that 
there  was  a  street  light  at  the  mouth  of  the  alley  near  the  scene 

of  the  robbery. 

It  was  stipulated  that  the  defendant  was  six  feet,  three 
inches  tall  and  weighed  175  pounds. 

It  was  also  stipulated  that  if  Chicago  Police  Officer 
Sadler  were  called  to  testify,  he  would  testify  that  on  July  15, 
1972,  he  was  familiar  with  the  area  surrounding  90th  and  Loomis. 
At  that  time,  there  were  light  fixtures  attached  to  the  building 
housing  the  grocery  store.  There  was  also  a  street  light  at  the 
corner  of  90th  and  Loomis  on  the  north  side,  and  a  second  street 
light  at  the  alley  on  9  0th  between  Loomis  and  Ada. 

It  was  also  stipulated  that  if  Milton  Smith  were  called 
to  testify,  he  would  testify  that  he  is  the  owner  of  the 
Certified  store  at  90th  and  Loomis.   In  July,  1972,  there  were 
lighting  fixtures  affixed  to  the  side  of  the  store.   It  was 
also  stipulated  that  if  Joseph  Smith  were  called  to  testify, 
he  would  testify  that  he  is  the  co-owner  of  the  grocery  store 
and  that  the  lighting  fixtures  on  the  side  of  the  store  were 
set  to  turn  off  at  11:00  p.m.  during  t-he  summer  months. 
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Defendant's  first  contention  is  that  the  evidence  was 
insufficient  to  establish  his  guilt  beyond  a  reasonable  doubt 
because  his  identification  by  the  complainant  was  insufficient. 
The  sufficiency  of  the  identification  of  an  accused  is  a 
question  for  the  trier  of  fact  and  courts  of  review  will  not 
reverse  that  decision  unless  the  evidence  is  so  unsatisfactory 
as  to  leave  a  reasonable  doubt  as  to  the  defendant's  guilt. 
(People  V.  Catlett  (1971),  48  111. 2d  56,  268  N.E.2d  378; 
People  V.  DeSavieu  (1970),  120  Ill.App.2d  45,  256  N.E.2d  80.) 
An  identification  by  one  eyewitness  to  a  crime  is  sufficient 
to  justify  a  conviction  if  positive  and  credible,  even  though 
contradicted  by  the  defendant.   People  v.  Bennett  (1973)  ,  9 
Ill.App.3d  1021,  293  N.E.2d  687. 

Defendant  argues  that  the  description  which  the  complainant 
gave  to  the  police  immediately  after  the  incident  did  not 
resemble  the  defendant  and  that  certain  discrepancies  in  the 
complainant's  testimony  established  on  cross-examination 
destroyed  her  credibility.   Precise  accuracy  in  describing 
a  defendant's  characteristics  is  unnecessary  where  the 
identification  is  positive.   (People  v.  Miller  (1964),  30  111. 
2d  110,  195  N.E.2d  694.)   Here,  the  complainant  testified  that 
as  she  was  walking  down  the  street,  she  heard  someone  behind 
her,  turned  and  observed  the  defendant.   Thereafter,  in  the 
area  of  90th  and  Loomis,  defendant  grabbed  the  complainant. 
Defendant  produced  a  knife  and  a  struggle  ensued,  during  which 
the  complainant  was  pushed  to  the  ground.   She  testified  that 
at  this  time  she  again  observed  the  defendant's  face.   After 
the  defendant  took  her  purse,  she  rose  and  again  had  an 
opportunity  to  observe  the  defendant's  face.   The  complainant 
testified  that  she  had  seen  the  defendant  previously  in  the 
neighborhood.   This  testimony  provided  a  sufficient  basis  for 
the  trial  judge  to  conclude  that  the  complainant  had  a  sufficient 
opportunity  to  view  the  defendant  so  as  to  fix  his  identity. 
(People  V.  Wright  (1973),  10  Ill.App.3d  1035,  295  N.E.2d  510.) 
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In  addition,  the  complainant,  within  hours  after  the  robbery, 
identified  the  defendant  by  photograph  and  the  very  next  day, 
identified  the  defendant  in  a  lineup  held  at  the  police  station. 
Minor  discrepancies  and  inconsistencies  in  the  testimony  of  a 
witness  such  as  those  cited  by  the  defendant  in  the  case  at 
bar,  do  not  destroy  the  credibility  of  the  witness,  but  affect 
only  the  weight  to  be  given  to  such  testimony.   (People  v.  Reese 
(1973),  54  111. 2d  51,  294  N.E.2d  288;  People  v.  Strother  (1972), 
53  111. 2d  95,  290  N.E.2d  201.)   After  a  complete  examination  of 
the  entire  record,  we  find  that  the  testimony  of  the  complainant 
was  positive,  credible  and  sufficient  to  establish  defendant's 
guilt  beyond  a  reasonable  doubt. 

Defendant's  second  contention  is  that  he  was  improperly 
convicted  and  sentenced  for  both  aggravated  battery  and  armed 
robbery  since  both  crimes  arose  out  of  the  same  course  of 
conduct.   The  State  in  its  brief  agrees  that  both  crimes  arose 
out  of  the  same  course  of  conduct.   Under  these  circumstances, 
defendant  could  only  be  convicted  and  sentenced  for  one  offense. 
(People  V.  Lilly  (1974),  56  111. 2d  493,  309  N.E.2d  1.)   Defendant's 
conviction  for  aggravated  battery  must  therefore  be  reversed. 
Defendant's  final  contention  is  that  he  was  denied  equal 
protection  of  the  laws  by  section  2-7(1)  of  the  Juvenile  Court 
Act  (111. Rev. Stat.  1971,  ch. 37, par. 702-7 (1)  )  ,  which  provided 
that  no  male  under  the  age  of  17  nor  female  under  the  age  of  18 
may  be  prosecuted  for  an  offense  under  the  laws  of  the  State  of 
Illinois.   In  the  recent  case  of  People  v.  Ellis  (1974),  57  111. 
2d  127,  311  N.E.2d  98,  the  Illinois  Supreme  Court  held  that 
section  2-7(1)  of  the  Juvenile  Court  Act  was  invalid.   However, 
the  court  went  on  to  hold  that  the  effect  of  this  invalid 
classification  was  to  render  the  statute  inapplicable  to  both 
males  and  females  who  were  not  "under  the  age  of  17  years." 
Under  these  circumstances,  the  failure  to  treat  defendant  as 
a  juvenile  did  not  deny  him  equal  protection  of  the  laws. 
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Accordingly,  the  judgment  and  sentence  of  the  circuit 

court  of  Cook  County,  finding  defendant  guilty  of  aggravated 

battery,  is  reversed;  the  judgment  and  sentence  of  the  circuit 

court  of  Cook  County,  finding  defendant  guilty  of  armed 
robbery,  is  affirmed. 

Affirmed  in  part; 
reversed  in  part. 

Third  Division.   JUSTICE  DEMPSEY  did  not  participate. 
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APPEAL  FROM 
CIPvCniT  COURT 
COOK  COUNTY 


HONORABLE 

NATHAN  J.  KAPLAN, 

PRESIDING. 


Per  Curiam:   First  District,  Second  Division. 
Before  Hayes,  P. J. ,  Leighton  and  Downing,  JJ. 

James^  W.  Johnson,  defendant,  was  found  guilty  after 
a  bench  trial  of  the  offense  of  theft  in  violation  of  section 
16-l(a)(l)  of  the  criminal  Code  (111.  Rev.  Stat.  1971,  ch. 
38,  par.  16-1  (a) (1) ) .   He  was  sentenced  to  a  term  of  one 
year  in  the  House  of  Correction.   Defendant  appeals,  arguing 
that  the  evidence  was  insufficient  to  establish  his  guilt 
beyond  a  reasonable  doubt. 

At  trial,  Vernet  Jenkins  testified  that  he  is  the 
owner  and  operator  of  the  Shell  gas  station  at  3759  West 
Chicago  Avenue,  Chicago,  Illinois.   Defendant  was  employed 
by  him  at  the. station.   Jenkins  testified  that  on  September  28, 
1972,  he  left  the  gas  station  at  1:30  A.M.,  leaving  defendant 
in  charge.   He  returned  to  the  station  at  8:30  A.M.  and  found 
that  his  office  in  the  station  had  been  broken  into.   Missing 
were  $500  in  cash  and  a  quantity  of  trading  stamps.   Entry 
was  gained  into  the  office  by  removing  a  small  window  which 
had  then  been  replaced.   Jenkins  testified  that  he  did  not  at 
any  time  give  defendant  permission  to  enter  his  office. 

John  Henderson  testified  that  during  the  early  morning 
hours  of  September  28,  1972,  he  went  to  Jenkins'  gas  station 
to  make  a  telephone  call.   At  that  time,  defendant  asked  if 
he  wanted  to  make  some  easy  money.   Henderson  testified  that 
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pursuant  to  defendant's  instructions,  he  v/atched  the  front 
of  the  station  while  defendant  removed  the  window  to 
Jenkins'  office  and  gained  entry.   Defendant  took  money  and 
a  quantity  of  trading  stamps  out  of  the  office.   Henderson 
testified  that  defendant  gave  him  $50  and  he  left  the  station. 
On  cross-examination,  Henderson  testified  that  he  had  been 
arrested  for  this  theft  on  October  7,  1972.   Henderson  testi- 
fied that  he  had  not  been  made  any  promises  by  the  prosecutor 
or  the  police  officers. 

James  W.  Johnson,  defendant,  testified  that  on 
September  28,  1972,  between  1:30  and  8:30  A.M.,  he  was  in 
charge  of  Jenkins'  gas  station.   During  those  hours,  he  took 
in  approximately  $200,  which  he  subsequently  turned  over  to 
Jenkins  prior  to  going  off  duty.   Defendant  denied  ever  break- 
ing into  Jenkins'  office  or  taking  any  money  therefrom. 
Defendant  testified  that,  during  the  entire  time  he  worked  at 
the  gas  station,  he  had  never  been  in  Jenkins'  office. 

In  rebuttal,  Vernet  Jenkins  testified  that  defendant 
had  been  in  his  office  on  at  least  three  occasions  when  there 
was  money  present  in  the  office. 

Defendant's  only  argument  on  appeal  is  that  the  evidence 
was  insufficient  to  establish  his  guilt  beyond  a  reasonable 
doubt,  because  the  testimony  of  Henderson,  an  accomplice,  was 
improbable  and  contradictory.   The  rule  is  well  established 
that  it  is  the  function  of  the  trier  of  fact  to  weigh  testi- 
mony, judge  the  credibility  of  witnesses,  and  determine 
factual  matters.   Only  where  the  evidence  is  so  unsatisfactory 
as  to  leave  a  reasonable  doubt  of  defendant's  guilt  will  the 
finding  of  the  trial  court  be  disturbed.  (People  v.  Hamoton, 
44  111.  2d  41,  253  N.E.  2d  385.)  Although  the  testimony  of  an 
accomplice  is  received  with  caution,  such  testimony,  even  if 
uncorroborated,  -is  sufficient  to  sustain  a  conviction. 
People  V.  Brown,  51  111.  2d  271,  201  N.E.  2d  682;  People  v. 
Lockett,  6  111.  App.  3d  867,  286  N.E.  2d  809. 
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In  the  case  at  bar,  the  testimony  of  Jenkins 
established  that  on  September  28,  1972,  between  1:30  A.M. 
and  8:30  A.M.,  the  office  in  his  gas  station  was  broken 
into  by  removing  the  window.   Currency  and  trading  stamps 
were  taken  from  the  office.   During  this  time,  defendant 
was  in  charge  of  the  station.   Henderson  testified  that, 
during  the  early  morning  hours  of  September  28,  1972,  he 
went  to  Jenkins'  gas  station  to  make  a  telephone  call.   At 
that  time,  defendant  asked  him  if  he  wanted  to  make  some 
money.   Henderson  testified  that,  while  he  kept  a  watch, 
defendant  removed  the  window  and  gained  entry  into  Jenkins' 
office.   Defendant  then  took  money  and  trading  stamps  out  of 
the  office.   Defendant  gave  Henderson  $50.   While  Henderson 
was  an  accomplice  and  was  awaiting  trial  on  this  charge, 
these  facts  were  made  clear  to  the  trial  judge.   After  seeing 
and  hearing  all  of  the  witnesses,  the  trial  judge  found  that 
defendant's  guilt  had  been  established  beyond  a  reasonable 
doubt.   After  a  complete  review  of  the  entire  record,  we 
find  that  the  trial  court's  finding  is  amply  supported  by 

the  evidence. 

Defendant's  testimony  that  he  did  not  have  any  part 
in  the  burglary  of  Jenkins'  office  does  not  create  a  reason- 
able doubt  as  to  his  guilt,  since  a  trial  judge  is  not 
obliged  to  believe  a  defendant's  testimony.   People  v.  Kaprelian, 
6  111.  App.  3d  1066,  286  K.E.  2d  613. 

For  the  foregoing  reasons,  the  judgment  of  the  circuit 
court  of  Cook  County  is  affirmed. 

Affirmed. 


Publish  abstract  only. 
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NOV   S1374^ 

THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS,   .  "^li'UCI^  ^^-^-^ 


V. 


) 

Appellee,  ) APPEAL  FROM  THE 

)     CIRCUIT  COURT  OF 
)         COOK  COUNTY 

)  

) 


)HON.  KENNETH  R.  WENDT, 
IKE  SANDERS,  ) JUDGE  PRESIDING. 

Defendant-Appellant.  ) 

Mr.  JUSTICE  BURMAN  delivered  the  opinion  of  the  court. 

On  November  12,  1971,  following  a  trial  without  a  jury  the 
defendant,  Ike  Sanders,  was  found  guilty  on  a  charge  of  aggravated 
battery.   He  was  sentenced  to  five  years  probation,  the  first  year 
to  be  served  in  the  House  of  Correction. 

On  appeal  he  contends  (1)  a  reasonable  doubt  of  his  guilt 
exists  because  of  various  contradictions  in  evidence,  a  lack  of 
investigation  by  the  police  of  certain  key  facts,  and  a  misunder- 
standing of  evidence  by  the  trial  court  judge  and  (2)  he  was  not 
given  a  proper  hearing  in  aggravation  and  mitigation. 

The  record  undisputedly  shows  that  the  defendant  shot  and 
wounded  one  Raymond  Perry  on  March  13,  19  71,  hospitalizing  him  for 
eleven  days.   The  defendant  claims  it  was  done  in  self-defense. 

We  summarize  the  evidence.   Raymond  Perry  testified  for  the 
State  that  on  the  morning  of  March  13,  1971,  the  defendant  made  an 
uninvited  visit  to  the  apartment  at  227  South  Central  Avenue  in 
Chicago  in  which  Perry  was  living  with  his  wife  and  his  sister. 
The  defendant,  a  friend  of  Perry's  sister,  was  the  one  who  had 
originally  rented  the  apartment.   VJhen  the  defendant  arrived  at 
about  10:30  A.  M.  on  March  13,  Perry  was  eating  breakfast.   The 
defendant  told  him  ho  wanted  him  out  of  the  apartment  by  the  15th 
of  the  month,  but  he  replied  that  he  was  paying  the  rent  and  would 
not  get  out.   At  this  time  Perry  was  seated  at  the  dining  table 
with  his  back  to  the  defendant.   His  wife  screamed  and  he  turned 
and  saw  that  the' defendant  had  a  gun  pointed  at  him.   The  defen- 
dant shot  him  once  as  he  rose  from  the  chair  in  an  attempt  to  hide 
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behind  the  dining  room  partition.   He  said  he  had  nothing  in  his 
hands  when  he  stood  up. 

Perry's  wife,  Eloise,  testified  that  her  husband  and  the 
defendant  had  words.   She  screamed  when  the  defendant  pulled  a 
gun.   Her  husband  looked  around  and  the  defendant  shot  him  as  he 
began  to  leave  the  table.    She  also  stated  that  her  husband  had 
nothing  in  his  hands  at  the  time  he  was  shot. 

The  defendant,  Ike  Sanders,  testified  that  he  and  Perry  had 
an  argument  while  Perry  was  sitting  at  the  table,  eating.   Perry 
then  got  up  from  the  table  holding  a  knife  approximately  a  foot 
long  in  his  right  hand.   The  defendant  pulled  the  gun.   Perry 
lunged  at  him,  so  the  defendant  shot  him.   It  is  uncontroverted 
that  the  defendant  had  come  to  the  apartment  with  a  gun  and  left 
after  the  incident. 

The  contradictions  in  evidence  which  the  defendant  contends  con- 
tribute to  the  presence  of  reasonable  doubt  of  his  guilt  relate  to 
the  testimony  of  the  complainant,  Raymond  Perry,  and  his  wife, 
Eloise,  regarding  the  exact  place  where  Perry  was  shot.   The  de- 
fendant claims  the  testimony  is  conflicting  as  to  whether  the  com- 
plainant was  shot  at  the  table  while  getting  off  the  chair  or  while 
attempting  to  dodge  behind  a  wall.   We  have  examined  this  testimony 
in  full  and  find  no  material  discrepancies.   Indeed,  v/e  are  in- 
clined to  agree  with  the  State  that  whether  the  complainant  was 
shot  as  he  "turned,"  "raised  up,"  or  "dodged"  is  a  matter  of  insig- 
nificant semantic  difference,  with  little  discernible  relevance  to 
the  defendant's  claim  of  self-defense,  and  certainly  not  crucial 
to  it.   The  defendant  further  finds  inherent  incredulity  in  the 
testimony  of  the  complainant  and  his  wife  that  there  was  no  knife 
on  complainant's  breakfast  table,  urging  that  it  is  "extremely 
unusual  and  extremely  improbable  that  a  person  will  sit  down  to 
a  sausage  breakfast  (  even  a  soft  sausage  breakfast)  with  no  knife 
present."   We  do  not  find  this  testimony  so  beyond  the  bounds  of 
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universal  human  experience  that  it  should  be  discarded  as  a 
matter  of  law,  and  rather  think  its  evaluation  is  better  left 
to  the  trier  of  the  fact.   As  stated  in  People  v.  Novotny ,  41 
111. 2d  401,  412,  244  N.E.2d  182,  188: 

"It  is  neither  the  duty  nor  the  privilege  of 
a  reviewing  court  to  substitute  its  judgment 
as  to  the  v/eight  of  disputed  evidence  or  the 
credibility  of  witnesses  for  that  of  the  trier  . 
of  fact  who  heard  the  evidence  presented  and 
observed  tlie  demeanor  of  the  v/itnesses*** .  " 

It  is  also  asserted  that  the  trial  judge  misunderstood  the 
evidence  as  to  the  amount  of  time  which  elapsed  between  the  time 
of  the  shooting  and  the  time  the  defendant  turned  himself  in  to 
the  police  and  that  this  weighed  heavily  in  the  finding  of  guilty. 
The  defendant  said  he  surrendered  45  minutes  after  the  shooting 
at  the  Eleventh  District  Police  Station.   The  only  evidence  in 
the  record  independent  of  the  defendant's  testimony  on  this  point 
was  supplied  by  Officer  Leonard  who  testified  that  Sanders  v;as 
brought  from  the  Eleventh  to  the  Fifth  District  Police  Station  at 
2;00  P.  M. ,  or  approximately  four  and  one-half  hours  after  the 
shooting.   There  is  no  other  indication  when  Sanders  actually  sur- 
rendered to  the  police.   In  making  his  finding  of  guilty,  the 
judge  commented: 

"It  is  who  do  you  believe.   Those  three  people  know. 
What  has  been  proven  in  court  is  that  the  man  did  it 
and  the  man  committed  it,  as  far  as  I  can  see.   Had 
he  stayed  there  vdien  Officer  llanion  came  up  and 
said,  yes,  I  shot  him,  there  is  the  knife  he  pulled 
on  me,  he  may  have  had  a  defense.   But  Lo  and  Behold, 
he  goes  away  for  some  four  or  four  and  a  half  hours, 
according  to  the  officer.***    So  from  9:30  to  2:00 
o'clock,  nobody  knows  about  the  knife  until  then. 

Now,  for  that  reason  I  have  to  think  that  the  man 
is  not  telling  the  truth  here.   I  have  to  believe 
there  was  not  a  knife  and  therefore  there  will  be  a 
finding  of  guilty***.  '• 

We  feel  that  the  crucial  fact  expressed  by  the  trial  judge 
was  not  necessarily  the  exact  amount  of  time  which  elapsed  be- 
tween the  shooting  and  the  defendant's  surrender,  but  rather 
that  the  defendant  fled  and  precluded  any  police  recovery  of  the 
knife  allegedly  wielded  by  the  complainant.   There  is  therefore 
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no  reason  for  us  to  disregard  the  trial  court's  finding,  which 
is  essentially  based  on  the  credibility  of  the  v;itnesses  observed 
at  the  trial. 

What  the  defendant  terms  his  "strongest  contention"  is 
that  he  v/as  not  given  a  proper  hearing  in  aggravation  and  miti- 
gation nor  allowed  time  to  prepare  for  the  same,  to  bring  in 
family  witnesses,  employment  records,  community  records,  and 
other  testimony.   He  cites  People  v.  Bradford,  1  Ill.App.3d  38, 
272  N.E.2d  259,  for  the  proposition  that  "the  trial  judge  has  a 
responsibility  following  a  plea  of  guilty,  and  despite  waiver  by 
the  People  and  defendant  and  absent  other  means  of  securing  such 
information  through  hearing  on  petition  for  probation  or  statements 
into  the  record,  to  sua  sponte  require  information  on  the  record 
by  whatever  means  seems  appropriate  ***  for  the  exercise  of  his 
sentencing  responsibility  and  to  provide  a  basis  for  sentence  re- 
view. "   1  Ill.App.3d  at  42,  272  N.E.2d  at  261. 

The  record  here  shows  that  not  only  was  a  hearing  actually 
held,  but  that  no  continuance  was  requested  by  the  defendant's 
trial  counsel  to  allow  him  to  prepare  other  matters  in  mitigation. 
Indeed  when  the  court  asked  the  defendant's  attorney  whether  he 
wished  "to  say  anything  more,"  he  replied  "No."   As  stated  by  the 
Illinois  Supreme  Court  in  People  v.  Nelson,  41  111. 2d  364,  369, 
243  N.E.2d  225,  228: 

"The  defendant  waived  his  right  to  be  further 
heard  at  the  mitigation  hearing  and  it  was 
neither  necessary  nor  appropriate  [for  the 
appellate  court]  to  remand  for  further  hearing. 
To  hold  otherv-7ise  would  permit  a  defendant  to 
stand  silent  and,  if  not  pleased  with  his  sen- 
tence, later  invoke  the  aid  of  an  appellate  tribunal 
to  secure  a  reduction  in  sentence . " 

In  any  event,  the  Bradford   case  relied  upon  by  the  defendant 
is  not  in  point  since  there  not  only  did  both  sides  waive  any  hearing 
in  aggravation  and  mitigation,  but  a  pica  of  guilty  was  entered, 
and  there  v/as  thus  no  objective  criteria  at  all  on  which  the  trial 
judge  could  have  based  his  sentence. 
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We  finally  consider  a  motion  by  the  State,  filed  subsequent 
to  oral  argument  in  this  case,  to  cite  supplemental  authority. 
The  motion  calls  our  attention  to  the  fact  that  as  of  January  1, 
1973,  the  Unified  Code  of  Corrections  (111 .Rev. Stat. 1973 ,ch. 38 , 
par. 1001-1-1  et  seq. )  became  applicable  to  this  appeal.   (People  v, 
Harvey,  53  111. 2d  585,  294  N.E.2d  269.)   It  further  points  out 
that,  under  the  Unified  Code  as  it  applies  to  this  defendant,  be- 
fore amendment,  the  split-sentence  of  one  year  imprisonment  as  a 
condition  of  the  five  year  probation  is  illegal.  [See  section 
5-6-3 (d)  of  the  Unified  Code  of  Corrections  prior  to  amendment  ef- 
fective November  14,  1973,  111 .Rev. Stat. ,  1972  Supp.  ,  ch.38,  par. 

1005-6-3(d);   People  v.  Grant,  111. 2d  ,  312  N.E.2d  276; 

People  V.  Mahle,  ^111. 2d  ,  312  N.E.2d  26  7;  People  ex  rel. 

Weaver  v.  Longo ,  57  111. 2d  67,  309  N.E.2d  581.]  Accordingly  we 
vacate  the  one  year  imprisonment  term  imposed  as  a  condition  of 
the  five  year  probation. 

The  judgment  of  the  circuit  court  is  affirmed   as  to  the 
conviction  and  the  cause  is  remanded  to  the  trial  court  V7ith  di- 
rections to  resentence  the  defendant  within  the  limitation  of 
the  probation  provisions  of  section  5-6-3  (d)  of  the  Unified 
Code  of  Corrections  [111. Rev. Stat . ,  1972  Supp.,  ch.38,  par. 1005-6 
-3(d)]. 

Affirmed  and  remanded  v/ith  directions. 

(Abstract  only.) 

Dieringer  and  Johnson,  JJ., 
concur. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Respondent-Appellee , 


vs. 

ARTHUR  COKES 


Petitioner-Appellant. 


Appeal  from  the 
Circuit  Court  of 
Cook  County, 

Honorable 
Reginald  Holzer, 
Presiding. 


BEFORE  McNAMARA,  PJ. ,  DEMPSEY  AND  McGLOON,  JJ. 

PER  CURIAl-l: 

Arthur  cokes  (petitioner)  v^as  found  guilty  by  a  jury  of  the 
offense  of  murder  and  sentenced  to  a  term  of  21  years  to  28  years; 
the  judgment  was  affirmed  in  People  v.  Cokes,  106  Ill.App.2d  139, 
245  N.E.2d  507.   His  subsequently-filed  petition  for  relief  under 
the  Illinois  Post-Conviction  Hearing  Act  was  dismissed  without  an 
evidentiary  hearing.   111. Rev. Stat .  1971,  ch.  38,  pars.  122-1  et  seg. 
On  this  appeal  from  that  order  of  dismissal,  he  contends  that  the 
trial  court  improperly  dismissed  the  petition  which  alleged  that  the 
State  at  trial  had  knowingly  suppressed  evidence  concerning  the 
mental  condition  of  its  prime  witness  and  which  was  supported  by 

evidence. 

It  appears  that  State's  witness  Alice  Hall  was  the  sole 
eyewitness  to  the  homicide;  she  had  known  petitioner  for  several 
years  prior  to  the  homicide  and  had  been  drinking  with  his  wife  and 
others  in  his  apartment  for  two  days  prior  thereto.   Miss  Hall  had 
intended  to  go  to  sleep  in  a  rear  bedroom  in  the  apartment,  where 
she  was  joined  by  the  deceased,  a  male.   Upon  her  request,  petitioner 
later  entered  the  bedroom,  dragged  the  deceased  from  the  bed  and 
"stomped"  him;  Miss  Hall  thereafter  heard  a  "ping",  and  petitioner 
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waved  a  gun  at  her;  she  observed  the  deceased  lying  on  the  floor, 
and  also  observed  petitioner  dragging  the  deceased  from  the  room 
as  she  "peeked  out"  from  under  the  bedclothes  covering  her  head. 
Petitioner  had  testified  that  he  had  kno^-m  Miss  Hall  a  period  of 
ten  years  prior  to  the  date  of  trial;  he  denied  killing  the  deceased 
and  stated  that  his  (petitioner's)  wife  told  him  upon  his  return 
from  v/ork  and  finding  the  deceased's  body  that  she  shot  him  during 
a  fight;  he  testified  that  he  at  that  time  attempted  to  speak  to 
Miss  Hall  but  that  she  V7as  "too  drunk  to  say  anything."   The  de- 
ceased had  been  shot  through  the  head  and  had  suffered  a  deep  cut 
in  the  throat;  petitioner's  wife  could  not  be  located  at  the  time 
of  the  trial.   In  resolving  the  conflict  in  the  evidence,  this 
court  stated  in  the  opinion  that  it  was  "readily  apparent"  that  the 
jury  had  rejected  as  incredible  petitioner's  version  of  the  incident 
and  had  accepted  as  true  the  version  of  Miss  Hall. 

The  post-conviction  petition  was  filed  subsequent  to  the 
decision  in  the  direct  appeal,  from  the  judgment  and  alleged  that 
Miss  Hall  had  a  history  of  mental  disturbance  and  that  although  the 
State  had  known  of  that  fact  at  the  time  of  trial  it  had  not  dis- 
closed such  fact  to  petitioner.   The  petition,  filed  by  retained 
counsel,  v/as  neither  verified  nor  accompanied  by  affidavit,  records 
or  other  evidence,  nor  did  it  account  for  the  absence  of  such 
matters.   Respondent  filed  a  motion  to  dismiss  the  petition  on  the 
ground  that  it  failed  to  allege  a  violation  of  petitioner's  con- 
stitutional rights. 

At  the  hearing  on  the  motion  to  dismiss  the  petition,  it  was 
brought  out  by  petitioner's  counsel  that  he  had  leax'ned  by  subpoena 
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of  hospital  records  that  Miss  Hall  had  been  in  State  mental  hospitals 
for  an  alcohol-related  mental  condition,  the  hospitalizations  pre- 
dating the  trial  of  the  cause,  and  that,  specifically,  she  had  been 
transported  to  a  State  mental  hospital  by  the  police  on  a  date  prior 
to  the  trial.   It  was  the  position  of  the  petitioner  that  a  hearing 
should  be  held  on  the  question  of  whether  the  State  "knew  or  should 
have  known"  of  Miss  Hall's  prior  mental  condition,  it  being  peti- 
tioner's further  position  that  the  State  had  a  duty  to  inquire  into 
the  mental  background  of  all  State's  witnesses  in  all  cases  and  to 
disclose  such  information  to  the  accused  where  appropriate;  peti- 
tioner argued  that  it  should  also  be  determined  at  the  requested 
hearing  whether  the  failure  of  the  State  to  disclose  such  informa- 
tion circumscribed  the  trial  of  the  case;  petitioner's  counsel  fur- 
ther admitted  that  Miss  Hall  had  never  been  adjudicated  an  incom- 
petent.  In  dismissing  the  petition  without  an  evidentiary  hearing, 
the  trial  court  held  that  the  imposition  of  such  duty  upon  the 
State,  to  determine  the  mental  background  of  all  State's  witnesses, 
would  impose  unreasonable  personnel  and  budgetary  burdens  upon 

the  State. 

Petitioner  here  contends  that  knowledge  by  the  police  and 
by  the  State  mental  health  authorities  of  Miss  Hall's  mental  condi- 
tion prior  to  the  trial  of  the  case  must  be  imputed  to  the  prose- 
cution on  the  theory  of  agency;  he  argues  that  under  the  case  of 
Brady  v.  Maryland,  373  U.S.  83,  petitioner's  constitutional  right 
to  due  process  was  violated  by  the  State's  failure  to  disclose  that 
information  to  him  for  impeachment  purposes,  in  light  of  the  close 
nature  of  the  evidence  adduced  at  the  trial  of  the  case. 
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The  Brady  case  requires  that  the  prosecution  disclose,  upon 
request  by  the  accused,  such  evidence  in  its  possession  as  is 
favorable  to  the  accused  and  material  to  the  question  of  guilt  or 
punishment.   Brady  v.  Maryland,  373  U.S.,  at  87.   The  instant  post- 
conviction petition  does  not  allege,  nor  does  it  appear  from  the 
record,  that  petitioner  at  any  time  requested  such  information  from 
the  prosecution.   The  petition  was  neither  verified  nor  otherwise 
supported  by  affidavit,  records  or  other  evidence  from  which  it 
could  be  concluded  that  the  prosecution  was  actually  aware  of  Miss 
Hall's  mental  condition.   (See  111. Rev. Stat.  1971,  ch.  38,  par. 
122-2.)   The  fact  that  Miss  Hall  had  been  in  State-controlled  insti- 
tutions and  transported  on  one  occasion  to  such  institution  by  the 
police  does  not,  of  itself,  impute  knowledge  of  such  circumstances 
to  the  prosecution;  Miss  Hall's  mental  history  had  no  direct  con- 
nection with  the  instant  offense  and  it  would  be  unreasonable  to 
impose  upon  the  State  the  duty  of  securing  the  mental  background 
of  each  of  its  prospective  witnesses  in  every  case.   Finally,  peti- 
tioner appears  to  have  been  in  a  much  better  position  at  trial 
to  have  raised  the  question  of  Miss  Hall's  mental  condition,  since 
he  had  knovm  her  for  ten  years  prior  thereto  and  was  aware  of  her 
intoxicated  condition  on  the  date  of  the  homicide. 

The  case  of  People  v.  Martin,  46  111. 2d  565,  264  N.E.2d  147, 
cited  by  petitioner,  is  not  applicable  to  the  instant  circumstances. 
There,  the  prosecution  was  held  to  have  been  aware  of  the  false 
trial  testimony  of  one  of  its  police  officer  witnesses,  on  an  agency 
theory.   No  such  relationship  exists  between  the  prosecution  and 
the  State  mental  agencies  or  the  police  who  transported  Miss  Hall  to 
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the  hospital  for  purposes  unrelated  to  the  instant  case;  if,  as  noted 
by  the  United  States  Supreme  Court  in  Moore  v.  Illinois,  4  08  U.S.  78  6, 
at  795,  there  is  no  knov/n  requirement  that  the  prosecution  make  a 
complete  and  detailed  accounting  of  all  police  investigatory  work 
on  a  case,  the  prosecution  certainly  cannot  be  held  to  be  accoun- 
table to  an  accused  for  actions  of  other  State  agencies  on  matters 
unrelated  to  the  circumstances  of  a  case  at  hand. 

For  these  reasons  the  order  of  the  circuit  court  of  Cook 
County  dismissing  the  post-conviction  petition  is  affirmed. 


ORDER  AFFIRI-ffiD. 
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John  Montgomery,  defendant,  was  charged  by  Indictment 
71-2933  with  armed  robbery  (111. Rev. Stat .  1971,  ch.38,  par. 
18-2)  and  by  Indictment  71-2999  with  attempt  armed  robbery 
and  aggravated  battery  (111. Rev. Stat .  1971,  ch.38,  pars. 8-4 
and  12-4.)   On  March  16,  1973,  defendant  entered  a  negotiated 
plea  of  guilty  and  was  sentenced  to  a  term  of  four  to  twelve 
years  on  the  charge  of  armed  robbery,  four  to  twelve  years 
on  the  charge  of  attempt  armed  robbery  and  one  to  ten  years 
on  the  charge  of  aggravated  battery,  the  sentences  to  run  con- 
currently.  Defendant  appeals,  arguing  that  the  trial  court, 
in  accepting  his  plea  of  guilty,  failed  to  admonish  him  pur- 
suant to  Supreme  Court  Rule  402  of  his  right  to  plead  not 
guilty  or  to  persist  in  that  plea  if  already  entered. 

Initially,  we  have  observed  that  in  Indictment  71-2999 
defendant  was  convicted  and  sentenced  for  both  attempt  armed 
robbery  and  aggravated  battery.   The  State,  in  its  brief,  con- 
cedes that  both  crimes  arose  out  of  the  same  course  of  conduct. 
After  an  independent  review  of  the  record,  we  also  conclude 
that  the  facts  v;hich  constituted  the  offense  of  aggravated 
battery  were  not  independently  motivated  or  otherwise  separated 
from  the  conduct  which  constituted  the  offense  of  attempt  armed 
robbery.   Under  these  circumstances,  defendant  could  properly 
be  convicted  and  sentenced  for  only  one  offense.  (People  v. 
Lilly,  56  111. 2d  493,  309  N.E.2d  1.)  Defendant's  conviction 
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for  aggravated  battery  must  therefore  be  .reversed. 

On  March  16,  1973,  v/hen  defendant's  case  was  called,  pri- 
vately retained  defense  counsel,  in  defendant's  presence, 
requested  a  pretrial  conference  with  the  court.   After  the 
pretrial  conference  was  held,  defense  counsel,  again  in  de- 
fendant's presence,  informed  the  trial  judge  that  after  con- 
ferring with  defendant  and  defendant's  mother,  v/ho  v;as  pre- 
sent in  the  court,  the  defendant  V7ished  to  enter  a  plea  of 
guilty.   Defendant,  in  response  to  questions  by  the  trial 
judge,  stated  that  it  was  his  desire  to  enter  a  plea  of  guilty 
to  both  indictments,  one  charging  attempt  armed  robbery  and 
the  other  charging  armed  robbery.   The  trial  judge  carefully 
informed  defendant  as  to  the  minimum  and  maximum  possible 
penalties  for  armed  robbery  and  attempt  armed  robbery.   Defen- 
dant was  advised  that  by  entering  a  plea  of  guilty  he  v;aived 
his  constitutional  right  to  have  his  case  heard  by  a  jury  of 
twelve  people  and  his  constitutional  right  to  demand  that  the 
prosecution  bring  into  open  court  all  of  the  witnesses  who 
will  testify  against  him,  have  the  witnesses  sv;orn  and  testify 
under  oath  subject  to  cross-examination  by  defense  counsel. 
Defendant  stated  that  he  understood  that  there  had  been  several 
pretrial  conferences  v/ith  the  court  and  that  upon  a  plea  of 
guilty  he  v;ould  be  sentenced  to  a  term  of  four  to  twelve  years 
on  each  charge,  the  sentences  to  run  concurrently.   Defendant 
stated  that,  no  force,  duress,  threats  or  promises  had  been 
used  to  induce  him  to  enter  a  plea  of  guilty.   The  facts  which 
provided  a  basis  for  both  indictments  were  stipulated  to  by 
the  parties.   Defendant  persisted  in  a  plea  of  guilty  which  v/as 
then  accepted. 

Defendant  argues  that  the  trial  court  failed  to  comply  v/ith 
Supreme  Court  Rule  402  in  that  the  trial  judge  did  not  admonish 
him  of  his  right  to  plead  not  guilty  and  persist  in  that  plea 
if  already  entered.   Supremo  Court  Rule  402  requires  only  sub- 
stantial compliance  with  its  terms.   (People  v.  Reed ,  3  Ill.App. 
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3d  293   278  N.E.2d  524.)   The  Illinois  Snnrpme  Court  indicat-pd 

a  realistic  approach  to  the  construction  of  the  rule.   People 

V.  Mend o?; a,  48  111. 2d  371,  270  N.E.2d  30. 

In  People  v.  Guy,  7  Ill.App.3d  935,  288  N.E.2d  712,  the 

defendant  was  convicted  of  voluntary  manslaughter  upon  his  plea 

of  guilty.   On  appeal,  defendant  argued  that  the  trial  court 

failed  to  comply  with  Supreme  Court  Rule  40  2  in  that  the  trial 

judge  did  not  admonish  him  that  he  had  a  right  to  enter  a  plea 

of  not  guilty  and  persist  in  that  plea  if  already  entered. 

Prior  to  entering  his  plea  of  guilty,  defendant  was  admonished 

as  to  the  nature  of  the  charge,  his  right  to  a  jury  trial,  his 

right  to  confront  witnesses,  and  of  the  maximum  and  minimum 

possible  penalties  for  the  crime' charged.   This  court  rejected 

defendant's  contention,  holding: 

"In  this  regard,  our  review  of  the  record  clearly 
indicates  to  us  the  trial  court  issued  adequate 
admonitions  to  defendant  concerning  the  nature 
of  the  charge  and  consequences  of  the  guilty  plea. 
This  is  the  purpose  of  the  subsection,  and  there 
was  substantial  compliance." 

In  the  case  at  bar,  the  trial  judge  informed  the  defendant 
of  the  crimes  charged  and  determined  that  there  was  a  factual 
basis  for  each  of  the  charges.   Defendant  was  advised  of  the 
possible  minimum  and  maximum  penalties  and  that  by  entering 
a  plea  of  guilty  he  waived  his  right  to  a  trial  by  jury  and 
his  right  to  confront  the  witnesses  against  him.   Defendant 
stated  that  he  was  entering  a  plea  of  guilty  voluntarily  and 
that  no  threats,  promises  or  coercion  had  been  used  to  induce 
him  to  enter  his  plea  of  guilty.   Although  at  the  time  defen- 
dant entered  his  plea  of  guilty  he  was  only  18  years  of  age, 
his  mother  was  present  in  court  and  he  had  conferred  with  her. 
Defendant  was  represented  by  privately  retained  counsel. 
There  is  nothing  in  the  record  which  would  in  any  manner  indi- 
cate that  defendant  did  not  understand  exactly  what  he  was  . 
doing  at  ail  times.   An  examination  of  the  d.j:fendant  by  the 
Psychiatric  Institute  of  the  Circuit  Court  of  Cook  County  which 
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was  conducted  prior  to  trial  found  that  he  was  competent  to 
stand  trial.   Under  these  circumstances,  we  conclude  that  the 
trial  judge  substantially  complied  with  Supreme  Court  Rule 
402  in  accepting  defendant's  plea  of  guilty  which  was  volun- 
tarily entered. 

Accordingly,  the  judgment  and  sentence  of  the  circuit  court 
of  Cook  County,  finding  defendant  guilty  of  aggravated  battery, 
is  reversed;  the  judgments  and  sentences  of  the  circuit  court 
of  Cook  County,  finding  defendant  guilty  of  armed  robbery  and 
attempt  armed  robbery,  are  affirmed. 


Affirmed  in  part; 
Reversed  in  part. 


Third  Division.   Mr.  Justice  Dempsey  did  not  participate. 
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